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PREFACE
TO

THE FIRST EDITION

For a good many years past 1 liave been allowed te

comment, in letters to Th Times, upon points of

International Law, as they liav<^ been raised by the events

of the day. These letters have been fortunate enough to

attract some attention, l)oth at home and abroad, and

# requests have froTjuontly jeached me that tliey should be

rendered more tjpsily accessible than th(»y can be in the

files of the newspaper in which they originally appeared.

I have, accordingly, thought that it might bo worth

^
while*to select, from a greater number, such of my letters

%s bear upon those questions of War and Neutrality of

whiclt so much has been heard in recent years, and to

group them for republication, with some elucidatory matter

(more especially with references to changes introduced by

the Geneva Convention of 1906, The Hague Conventions

of 1907, and the Declaration of London of the present

year) under the topics (o which they respectively relate.
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#

The present voltime has been pnt together in accord-

k ance with this plan ; and my best thanks are due to the
*

,
^ €5

'

pro](irietor8 of The Times for permitting the reissue of

^ the letters in a collected form. Cross-references and a full

Index will, I hope, to some extent remove the difficulties

which might otherwise be caused by the fragmentary

character, and the chances of repetition, inseparable from

such a work.

T. E. H.

EoOISBORN, SwiTIXRLAND,

September 14, 1909.

PKEFACE TO THE SECOND EDITION
I

1 HAVE again to thank The Tmes for permissior^to print in

this new edition letters which have appeared in its columns

during the past four years. They will be found to deal laVgply

with still unsettled questions suggested iy the work of

the Second Peace Conference, by the Declaration of London,

and by the, unfortunately conceived. Naval Prize Bill of

1911.

1 have no reason to complain of the reception whicB

has BO far been accorded to the views which I have thought

it my duty to put forward.

%

OXIOBD,
’

January 10, 1914.

I. E. H.
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CHAPTER I

MEASUrfea SHORT OF WAR FOR THE SETTLEMENT
OF INTERNATIONAL CONTROVERSIES

Section 1

• Friendly Measures

Of the two letters which follow, the first was suggested by a

petition presented in October, 1899, to the President of the

United^tates, askin^him to use his good offices to terminate the

war in^uth Africa ; the second by discussions as to the advisa-

bility of employingf for the first time, an International Com-
mission of Enquiry, for the purpose of ascertaining the facts of

the lamentable attack perpetrated by the Russian fleet upon

British ^hing vessels off the Dogger Bank, on October 21, 1^5.

*The Commission sat from January 19 to February 25, 1905, and

itiareport was the means of terminating a period of great tension

• in the wlations of the two Powers concerned (see ParL Papery

Russia, 1905, No. 3) : this letter deals also with Arbitration,

under The Hague Convention of 1899.

It may be worth while here fh point out that besides direct

negotiation between the Powers concerned, four friendly methods

for the settlement of questions at issue between them are now
Recognised, viz. (1) Go^ offices and mediation of third Powers ;
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(2) Special mediation ; (3)
** International Commiaeioiui of

Enquiry "
; <{4) Arbitration* All four were recommended by The

Hague Convention of 1899. *^For the Peaceful Setj^ment of

International Disputes (by which, indeed, (2) and (3) wtre first

suggested), as also by the amended re*is8ue of that convention it

1907. It must be noticed that resort to any of these methods

remains entirely discretionary, so far as any rule of International

Law is concerned; all efforts to render it imiversally and

unconditionally obligatory having, perhaps fortunately, failed.

THE PETITION TO THE PRESIDENT

OF THE UNITED STATES

Sir,—It seems that a respectably, thougl^ perhaps

thoughtlessly signed petition was on Thursday presented

to President McKinley, urging him to offer his good offices

to bring to an end the war now being waged in South

Africa. From the New York World cablegram, it would

appear that the President was requested to take^this step

“ in accordance with Article 8 of the protocol of the Peace

Conference at The Hague.*’ The reference intended is

doubtless to the Convention four le riylement focifi^m des

conflits iniernationaux, prepared at the Conference [oi 1899],

Article 8 of which is to the following effect :

—

'*Lcb Puissances signataires jugent utile qu'une ou plusieurs

Pu^ 'issances ^trang^res au oonflit offrent de leur propre initiative, en

tant qr ne ies circonstanoes s'y prdtent, leurs bons offices ou leur media-

tion aux JL. ^tats en conflit. ^

Le droit « d'offrir les bons offices ou la mediation appaAient aux
^

Puissances 6trangt.Ares au conflit, m6me pendant le cours des hostilit^s.

Lexercioe de oe . ^it ne pent jamais Stre oonsid4r4 par Tune ou

Tautre des parties en lit%je oomme un acte peu amical.”

Several temarka are sc nggested by the presentation of

this petition :— *
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(1) One might suppose from the glib r^erence here

*and eSI^jrhere made to The Hague Cionvention, that this

oonveiitiion is already in force, whereas it is, in the ease

of most, if not all, of the Powers represented at the con-

ference, a mere unratified draft, under the consideration

of the respective Governments.

(2) The article, if it were in force, would impose no

duty of offering good offices, but amounts merely to the

expression of opinion that an offer of good offices is a

useful and unobjectionable proceeding, in suitable cases

{en tani Mue les circonstances s'y prStent), It cannot for

a mome^ be supposed that the President would consider

that an opportunity of the kind contemplated was offered

by the war in South Africa.

(8) One would like to know at what date, if at all,

the Prime Minister of the British colony of the Cape was

pleased, Its is alleged, to follow the lead of the Presidents

of the two Bo^ Republics in bestowing his grateful approval

upon the petition in question.

• t • Your obedient servant,

^ T. E. Holland.

OxfoiU, October 28 (1899).

• Par, \ (1).—The Convention of 1899 was ratified by Great

Britain on September 4, 1900 ; and between that year and 1907

• practically all civilised Powers ratified or acceded to it. It is

now in course of being superseded by The Hague Convention,

No. i. of 1907, which reproduces ^rticle 3 of the older Con-

vention, inserting, however, after#the word “ utile," the words

“et desirable."

Ib. (2).—On March 5, 1900, the two Boer Republics proposed

that peace should be made on terms which included the recognition*

of their independence. Great Britain having, on March 11,
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declared sucli recognition to be inadmieeible, the Xtiropeaii

Powers wbicfi were requested to use their good offices to I^g •

this about declined so to intervene. The PresideifiRhrf the

United States, however, in a note delivered in London oq

March 13, went so far as to express an earnest hope that a

way to bring about peace might be found,"’ and to say that

he would aid ** in any friendly manner to bring about so happy

a result.” Lord Salisbury, on the following day, while thanking

the United States Qovemment, replied that ” H.M. Govern-

ment does not propose to accept the mtervention of any

Power in the South African War.” Similar replies to ai^ar
offers had been made by both France and Prussia in 1870, and

by the United States in 1898.

COMMISSIONS OP ENQUIRY AND THE 'HAGUE

CONVENTION

SiB,—It is just now especially desirable that the purport

of those provisions of The Hague Convention ” for the peace-

ful settlement of international controversies ” which deal

with ” international commissions of enquiry ” should be

clearly understood. It is probably also desirable that a

more correct idea should be formed cfl the effect (hi that

convention, as a whole, than seems to be {generally prevalent.

You may, therefore, perhaps, allow me to say a few words

upon each of these topics.

Article 9 of the convention contains an eif^ressioiv

of opinion to the effect that recourse to an internatiopal

commission of enquiry into disputed questions of fa8t would*

be useful. This recommendation is, however, restricted
(I

to “ controversies in which neither honour nor essential

interests are involved/’ and is further limited bj the phrase

“ so far as circumstances permit.” Two points are here

deserving of notice.
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^ the firrt place, neither ** the honour and vital interests

• clausei** as seems to be supposed by your oorre^ondent Mr.

8chidl!9ll^z, nor the clause as to circumstances permitting,

Is in any way modified by the article which follows. Article 10

does not enlarge the scope of Article 9, but merely indicates

the procedure to be followed by Powers desirous of acting

under it. In the second place, it is wholly unimportant

whether or no the scope of Article 9 is enlarged by Article 10.

Th^ntire liberty of the Powers to make any arrangement

which may seem good to them for clearing up their differences

is neithet given, nor impaired, by the articles in question,

to whichihe good sense of the Conference declined to attach

any such obligatory force as had been proposed by Russia.

It may well be that disputant Powers may at any time

choose to agree to employ the machinery suggested by those

articles, or something resembling it, in cases of a far more

serious kind than those to which alone the convention

ventured to ^ake its recommendation applicable ; and

this is the course which seems to have been followed by the

powe(s interested twith reference to the recent lamentable

occufrence in the North Sea.

As to the cravention as a whole, it is important to

bear in mind that, differing in this respect from the two

oMier (conventions concluded at The Hague, it is of a non*
»

obligatory character, except in so far as it provides for the

establiphment of a permanent tribunal at The Hague, to

which, however, no Power is bound to resort. It resembles

not so much a treaty as a collection of “ pious wishes
”

(voeux), such as those which were also adopted at The Hague.

The operative phrases of most usual occurrence in the

'convention are, accordingly, such as “ jugent utile ”
;
“ sont
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d*accord poor recommander ”
;

** est reoonnn comme* le

moyen le plus efficace ”
;

** se r^servent de oonclore des ,

acoords nouveaux, en vue d*6tendre I’arbitrage obligitoire

A

tons les cas qu’elles jugeront possible de lui somnettre.”

It is a matter for rejoicing that, in accordance with

the suggestion contained in the phrase last quoted, so many '

treaties, of which that between Great Britain and Portugal

is the most recent, have been entered into for referring to

The Hague tribunal “differences of a juridical natur(<or

such as relate to the interpretation of treaties ; on coudition

that they do not involve either the vital interests or the

independence or honour of the two contractinglStates."

Such treaties, conforming as they all do to one carefully

defined type, may be productive of much good. They

testify to, and may promote, a very widely spread entente

cordiale, they enhance the prestige of the tribunal of The

Hague, and they assure the reference to that tribunal of

certain classes of questions which might :)therwise give

rise to international complications. Beyond^his it would

surely be unwise to proceed. It is beginfiing to be rejilised,

that what are called “ general “ treaties of arbitratiofi,*by

which States would bind themselves beforehand to submit

to external decision questions w'hich might involve high

political issues, will not be made between Powers j}f the

first importance ; also, that such treaties, if made, would be

more likely to lead to fresh misunderstandings tl^n to

secure the peaceful settlement of disputed questions.

I am, Sir, your^obedient servant,

. T. E. Holland.

Oxford, November 21 (1904).



PRIENDLy MEA8UBEB • 7

ftwr. 1-^.—The topic of “ Commissions of Enquiry,*" which

^
occupied Arts ^13 of the Convention of 1899 ** Foe the Peaceful

Settkiipjit of International Disputes/" is more fully dealt with

in Arts. 9-36 of the Convention as amended in 1907.
*

far, 4.—The amended Convention, as a whole, is stiU, like

its predecessor, purely facultative. The Russian proposal

to make resort to arbitration universally obligatory in a list of

specified cases, unless when the **
vital interests or national

honour of States might be involved, though negatived in 1899,

was renewed in 1907, in different forms, by several Powers,

which eventually concurred in supporting the Anglo-Portuguese-

Amelmn proposal, according to which, differences of a juridical

characw, and especially those relating to the interpretation of

treaties, ye to be submitted to arbitration, miless they affect

the vital Interests, independence, or honour, of the States con-

cerned, cf the interests of third States
; while all differences as to

the interpretation of treaties relating to a scheduled list of topics,

or as to the amount of damages payable, where liability to some

extent is undisputed, are to be so submitted without any such

reservation. This proposal was accepted by thirty-two Powers,

but as nine Powers opposed it, and three abstained from voting,

it failed to become a convention. The delegates to the Conference

of 1907 went, however, so far as to include in their “ Pinal Act
*"

a statement the effect that they were unanimous : (1)
** in

recognising the principle of obligatory arbitration ; (2)
“ in

declaiing that certftin differences, and, in particular, such as

relate to the interpretation and application of the provisions of

International Conventions, are suitable for being submitted to

obligatory arbitration, without any reservations."

Par, 5.—The Convention between France and Great Britain,

concluded on October 14, 1903, for five years, and renewed in 1908,

and again in 1913, for a like period, by which the parties agree to

aabmit to The Hague tribunal any differences which may arise

betwedh them, on condition “ that they do not involve either the

vital interests, or the independence, or honour of the two con-

tracting States, and that they do npt affect the interests of a third

Power," has served as a model or*^‘ common form," for a very large

number of conventions to the same effect, entered into between

one State and another. The Convention of April 11, 1908, between
’ Great Britain and the United States is substantially of this type.
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Section 2
e

c

^ BepHsala

The four letters next following were suggested by the ambi-

guous character of the blockades instituted by France against

Siam in 1893, by the Great Powers against Crete in 1897, and by

Great Britain, Germany, and Italy against Venezuela in 1902.

The object, in each case, was to explain the true nature of the

species of reprisals known as '' Pacihc Blockade,^' and to point

out the difierence between the consequences of such a m^ure
and those which result from a Belligerent Blockade."

letter, written with reference to the action of the Netherlands

against Venezuela in 1908, emphasises the desirability of more

clearly distinguishing between war and reprisals. On me various

applications of a blockade in time of peace, see thdl author's

Studies in International Law^ pp. 130-150.

THE BLOCKADE OF THE MENAM

Sib,—Upon many questions of fact and of policy favolved

in the quarrel between France and Siam it^y be prema-

ture as yet to expect explicit information from the French

Government ; but there should not be & moment’s doub^

as to the meaning of the blockade which has probably*by

this time been established.

Is France at war with Siam? This may well be the

case, according to modern practice, without any •formal

declaration of war ; and it is, for international purposes,

immaterial whether the French Cabinet, if it has commenced '

a war without the sanction of the Chambers, has or has not

thereby violated the Frendh^ Constitution. If there is a

war, and if the blockade, being effective, has been duly

notified to the neutral Powers, the vessels of those Powers

are, of course, liable to be visited, and, if found to be engaged
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in bMach of the blockade, to be dealt with by the French

• Prii9 Courts.
*

Or IB France still at peace with Siam, and merely patting

upon her that form of pressure which is known as “ pacific

blockade " ?

In this case, since there is no belligerency there is no

neutrality, and the ships of States other than that to which

the pressure is being applied are not liable to be interfered

wifl^ The particular mode of applying pressure without

going^ war known as “ pacific blockade ” dates, as is well

known,Vnly from 1827. It has indeed been enforced, by

Englan^as well as by France, upon several occasions, against

the vessels of third Powers ; but this practice has always

been protested against, especially by French jurists, as

an unwarrantable interference with the rights of such

Powers, and was acknowledged by Lord Palmerston to

be illegal. The British Government distinctly warned

the French ij|/ll884 that their blockade of Formosa could

be recognised as affecting British vessels only if it con-

<etitaled an act oh war against China ; and when the Great

Powers in 1886 proclaimed a pacific blockade of the coasts

of Greece they carefully limited its operation to ships under

the Greek fiag.

The subject has been exhaustively considered by the

Institut de Droit International, which, at its meeting at

Heidelberg in 1887, arrived at certain conclusions which

may be taken to express the view of learned Europe. They

are as follows :— •

** L’^tablisBement d’un biocus en dehors de T^tat de guerre ne

doit 6tre oonaiddr^ comme permis par le droit des gone que sous les

oonditionB soivantes:

—
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“ 1. Im DATins de paviUon Stranger penvcmt entoer libnioeat

malgri le bloopa.

“ 2. Le blocue pooifique doit Mte d4clar6 et notifi^ offidellement,

et fnaintenn par one force sniEunte.

“ 3. Lea navirea de la pokaasce bloqnie qni ne reapeotent paa on*

paieil bloctu peuvent dtre a^ueatr^a. Le blocua ayant ceaai, ila

doivent £tre leatituAi avec leur corgaiaona i leura propriitairea, mais

aana dMommagement A auoun titre.”

If the French wish to reap the full advantages of a

blockade of the Siamese coast they must be prepared,

by becoming belligerent, to face the disadvantagea^i^ch

may result from the performance by this countr^of her

duties as a neutral.

I am. Sir, your obedient servant,

T. E. Holland.

Athen«nm Club, July 20 (1893).

PACIFIC BLOCKADE

Sir,—The letter signed “ M." in your issue of this morning

contains, I think, some statements which ought net tc^

pass uncorrected. A “ blockade ” is, of course, the denial

by a naval squadron of access for vessels to a defined portion

of the coasts of a given nation. A “ pacific blockade ” is one

of the various methods—generically described as “ repiisals,”

such as “ embargo,” or seizure of ships on the high seas—

^

by which, without resort to war, pressure, topographically

or otherwise limited in extent, may be put upon an offending

State. The need for pressifr^ of any kind is, of course,

regrettable, the only question being whether such limited

pressure be not more humane to the nation which experi*

ences it, and less distasteful to the nation which exercises
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it, wan is the letting loose of the limitless calamities

, of war. •

!]!he opinion of statesmen and jurists upon this point

*bas undergone a change, and this because the practice

' known as “ pacific blockade ” has itself changed. The

practice, which is comparatively modem, dating only from

1827, was at first directed against ships under all flags,

. and ships arrested for breach of a pacific blockade were at

one lme confiscated, as they would have been in time of

war.^ has been purged of these defects as the result

of disci^ions, diplomatic and scientific. As now under-

stood, thji blockade is enforced only against vessels belonging

to the “ quasi-enemy," and even such vessels, when arrested,

are not confiscated, but merely detained till the blockade

is raised. International law does not stand still ; and having

some acquaintance with Continental opinion on the topic

under consideration, I read with amazement “ M.’s ’’
asser-

tion that “ the^ajority in number," " the most weighty in

authority ” ot the wrfters on international law “ have never

failed* to protest against such practices as indefensible in

principle.” The fact is that the objections made by, e.g.

Lord Palmerston,* in 1846, and by several writers of text-

books, to pacific blockade, had reference to the abuses

connected with the earlier stages of its development. As

directed only against the ships of the “ quasi-enemy," it

. iTas raceived the substantially nnanimous approbation

of the Institut de Droit International at Heidelberg in

1887, after a very interesting debate, in which the advo-

cates of the practice were led by M. Ferels, of the Prussian

Admiralty, and its detractors by Professor Geffken. It is

*tme that in an early edition of his work upon international
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Iaw my lamented friend, Mr. Hall, did use the wmds atW
bnted to binf by “ M.” :

“ It is difficult to see how a pacific .

blockade is justifiable.” But many things, notably Lord

Granville’s correspondence with’ France in 1884 and the*

blockade of the Greek coast in 1886, have occurred since

those words were written. If
"
M.” will turn to a later edition

'

of the work in question he will see that Mr. Hall had com-

pletely altered his opinion on the subject, or rather that,

having disapproved of the practice as unreforme^he

blesses it altogether in its later development. With re^ence

to the utility of the practice, I should like to call the ptention

of ” M.” to a passage in the latest edition of Ha^’s book,

which is perhaps not irrelevant to current poUtics :

—

“ The ciroumstanoeB of the Greek blockade of 1886 show that ooca-

sions may occur in which pacific blockade has an efficacy which no other

measure would possess. The irresponsible recklessness of Greece was

endangering the peace of the world; advice and threats had been

proved to be useless ; it was not till the material evidence of the block-

ade was afforded that the Greek imagination couldV^e impressed with

the belief that the majority of the Great Powers oKSurope were in

earnest in their determination that war should be avoided.”

r V «-

I am, Sir, your obedient servant,
,

T. E. Holland.

Oxford, March 6 (1897).

THE VENEZUELAN CONTEOVEBSY

Sib,—Apart from the practical difficulty, so ably described .

by Sir Bobert Giffen in your issue of this morning, of obtain-

ing compensation in money>from a State which seems to

be at once bankrupt and in the throes of revolution, not

a few questions of law and policy, as to which misunder-

standing is more than probable, are raised from day to day
'
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by^ action of the joint squadrons in Venezndan waters.

> It liny therefore be worth while to attempt td disentan^e

the more important of these questions from the rest, and to
• *

indicate in each case the principles inTolved.

1. Are we at war with Venezuela? Till reading the

reports of what passed last night in the House of Commons,

I should have replied to this question unhesitatingly in

the negative. Most people whose attention has been

directed to such matters muk have supposed that we were

engag^ in the execution of “ reprisals,” the nature and

legitimaly of which have long been recognised by inter-

national law. They consist, of course, in the exertion of

pressure, short of war ; over which they possess the following

advantages : They are strictly limited in scope ; they

cease, when their object has been attained, without the

formalities of a treaty of peace; and, no condition of

“ belligerency ’’ existing between the Powers immediately

concerned, Powers are not called upon to undertake

the onerous obligations of “ neutrality.” The objection some-

times made to reprisals, that they are applicable only to the

wdtfker Powers, since a strong Power would at once treat

them as acts of war, is indeed the strongest recommendation

of this mode of obtaining redress. To localise hostile

pressure as far as possible, and to give to it such a character

as shall restrict its incidence to the peccant State, is surely

in th^ interest of the general good. That the steps taken

are such as would probably, between States not unequally

matched, cause an outbreak ^if war caimot render them

inequitable in oases where so incalculable an evil is unlikely

to follow upon their employment.

2. The justification of a resort either to reprisals or to war.
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in any given ease, depends, of coarse, upon the nature of the

acts oomplaibed of, and upon the validity of the excuses pat ‘

forward either for the acts themselves, or for failure to give

satisfaction for them. The British claims against Venezuela

seem to faU into three classes. It will hardly be disputed

that acts of violence towards British subjects or vessels,

committed under 8tate authority, caU for redress. Losses

by British subjects in the coarse of civil wars would come

next, and would need more careful scrutiny (on thiy^int

the debates and votes of the Institut de Droit Intermtional,

at its meeting at Neuoh&tel in 1900, may be consumed with

advantage). Last of all would come the claims of unpaid

bondholders, as to which Mr. Balfour would seem to endorse,

in principle, the statement made in 1880 by Lord Salisbury,

who, while observing that “ it would be an extreme assertion

to say that this country ought never to interfere on the part

of bondholders who have been wronged,” w6,nt on to lay that

” it would be hardly fair if any body of c^talists should

have it in their power to pledge the people of this country

to exertions of such an extensive chdracter. . . . ‘'Ihe^

would be getting the benefit of an English guarantee without

paying the price of it.”

8. Beprisals may be exercised in many ways ; from such

a high-handed act as the occupation of the Principalities by

Bussia in 1858, to such a mere seizure of two or thre^

merchant vessels as occurred in the coarse of our controversy

with Brazil in 1861. In modem practice, these measures

imply a temporary sequestrati^, as opposed to confiscation

or destruction, of the property taken. In the belief that

reprisals only were being resorted to against Venezuela, one

was therefore glad to hear that the sinking of gunboats by
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the*^dmiuuaB had bora explained as rendered neoeisaiy by

theur nnseaworthiness. •

4. Beprisals should also, according to the tendeney^of

tnodem opinion and practice, be so applied as not to interfere

with the interests of third Powers and their subjects. This

point has been especiaUy discussed with reference to that

species of reprisal known as a “ pacific blockade,” of which

some mention has been made in the present controversy.

The legitimacy of this opera^on, though dating only from

1827, B^roperly applied, is open to no question. Its earlier

applicatVns were, no doubt, unduly harsh, not only towards

the peccant State, but also towards third States, the ships

of which were even confiscated for attempting to break a

blockade of this nature. Two views on this subject are now

entertained—viz. (1) that the ships of third Powers breaking

a pacific blockade may be turned back with any needful

exertion^ of force, and, if need be, temporarily detained;

(2) that they mdy not be interfered with. The former view

is apparently that of the German Government. It was

certainly maintained by M. Perels, then as now the adviser

to (he German Admiralty, during the discussion of the

subject by the Indtitut de Droit International at Heidelberg

in 1887. The latter view is that which was adopted by the

Institute on that occasion. It was maintained by Great

* Britain, with reference to the French blockade of Formosa

in 188^; was acted on by the allied Powers in the blockade

of the coast of Greece, instituted in 1886 ; and is apparently

put forward by the United States at the present moment.

5 . If, however, we are at war ^^ith Venezuela (as will,

no doubt, be the case if we proclaim a belligerent blockade

«f the coast, and may at any moment occur, should Venezuela
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choose to treat onr acts, even if intended only by wajr of

reprisals, a» acts of war), the situation is changed in two,

respects : (1) the hostilities which may be carried on by the

allies are no longer localised,' or otherwise limited, except by

the dictates of humanity
; (2) third States become ipto faeto

“ neutrals,” and, as such, suoject to obligations to which up •

to that moment they had not been liable. Whatever may

have previously been the case, it is thenceforth certain that

their merchant vessels most Vespect the (now belligerent)

blockade, and are liable to visit, search, seizure, and ^nfisoa*

tion if they attempt to break it. t
6. If hostile pressure, whether by way of reprisals or of

war, is exercised by the combined forces of allies, the terms

on which this is to be done must obviously be arranged by

previous agreement. More especially would this be requisite

where, as in the case of Great Britain and Germany, different

views are entertained with reference to the acts which are

permissible under a ” pacific blockade.” V
7. When, besides the Power, or Powers, putting pressure

upon a given State, with a view to obtaining compei^sation

for injuries received from it, other Powers, though t(>.]ung

no part in what is going on, give notice that they also

have claims against the same offender, delicate questions

may obviously arise between the creditors who have and

those who have not taken active steps to make their claims*

effective. In the present instance, France is said to asseSrt

that she has acquired a sort of prior mortgage on the assets

of Venezuela ; and the Umted States, Spain, and Belgium

declare themselves entitled 1;o the benefit of the ” most-

favoured-nation clause ” when those assets are made avail-

able for creditors. What principles are applicable to th»
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8ola&m of the novel questioxia suggested by these competing

elaisis? •

8. It is satisfactory to know, on the highest authoritar,

that the “ Monroe doctrine ” not intended to shield

American States against the coAsequenoes of their wrong-

doing ; since the cordial appipval of the doctrine which

has just been expressed by o\J own Government can only

. be supposed to extend to it so far as it is reasonably defined

and applied. Great Britain, |or one, has no desire for an

acre of new territory on the American continent. The

United States, on the other hand, will doubtless readily

reco^ise that, if international wrongs are to be redressed

upon that continent, aggrieved European Powers may occa-

^sionally be obliged to resort to stronger measures than a

mere dhibargo on shipping, or the blockade (whether

“ pacific ” or “ belligerent ”) of a lino of coast.

• I ai^, Sir, your obedient servant,

T. E. Holland.
Oxford, December 18 (1902).

• t

THE,VENEZUELA PEOTOCOL

Sib,—The close (for the present, at any rate) of the

Venezuelfin incident will be received with general satis-

faction. One of the articles of the so-called “ protocol ” of

February 18 seems, however, to point a moral which one

may hope will not be lost sight of in the future

—

viz. the

desirability of keeping unblurred the hne of demarcation

between such unfriendly pressure as cpnstitutes “ reprisals
”

and actual war.

* After all that has occurred—statements in Parliament,
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action of the Governor of Trinidad in bringing into operation

the dormant powers of the Supreme Court of the island as a

prize Court, &c.—one would have supposed that there could

be no doubt, though no ^claration had been issued, th£t

we were at war with Venezuela.

Our Government has, therefore, been well advised in

providing for the renewal )f any treaty with that Power

which may have been abrogated by the war; but it is

curious to find that the arftcle (7) of the proto^l which

effects this desirable result begins by a recital to the effect

that it may be contended that the establishment of a

blockade of the Venezuelan ports by the British naval

forces has ipso facto created a state of war between Great

Britain and Venezuela.”

It is surely desirable that henceforth Great Britain

should know, and that other nations should at least have

the means of knowing, for certain, whether she is at war or

at peace.

I am. Sir, your obedient servant,

f T. E. Holland.

Oxford, February 17 (1903).

WAB AND EEPBISALS

Sir,—Professor Westlake’s interesting letter as to the

measures recently taken by the Netherlands Govemmeni in

Venezuelan waters opportunely recalls attention to a topic

upon which I addressed fan when, six years ago, our own

Government was similarly engaged in putting pressure

upon Venezuela

—

viz. the desirability of drawing a clear

line between war and reprisals. Perhaps I may now be
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allow^ to return, very briefly, to this topic, with special

reference to Professor Westlake's remarks.
*

In any discussion of the questions involved, we ought,

Tthinh, clearly to realise that ThAHague Convention, No. iii

of 1907, has no application to ary measures not amounting

to war. The “ hostilities " meltioned in Article 1 of the

Convention are, it will be obierved, exclusively such as

must not commence without either a declaration of war,"

or " an ultimatum with a conditional declaration of war "
;

and Article 2 requires that the " state of war " thus created

shall be notified to " neutral Powers." There are, of course,

no Powers answering to this description till war has actually

broken out. Neutrality presupposes belligerency. Any

other interpretation of the Convention would, indeed, render

" pacific blockades " henceforth impossible.

In the next place, we must at once recognise that the

application of th^ term " reprisals," whatever may have

been its etymological history, must no longer be restricted

to seizure of property. It has now come to cover, and it

is the duly term which does cover genericaUy, an indeter-

mina4^ list of unfriendly acts, such as embargo, pacific

blockade, seizure oi, custom-houses, and even occupation of

territory, to which resort is had in order to obtain redress

from an affending State without going to war with it. The

pressure thus exercised, unlike the unlimited licentia laedendi

(esultinjf from a state of war, is localised and graduated.

It abrogates no treaties, and terminates without a treaty

of peace. It affects only indir^(?tly, if at all, the rights of

States which take no part in the quarrel.

The questions which remain for consideration would

mem to be the following :

—
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1. Woald it be feasible to draw ap a definite list of the

measures Which may legitimately be taken with a view to

exercising pressure short of war ?—I think not. States

differ so widely in offensj^e power and vulnerability thdt

it would be hardly advisable thus to fetter the liberty of
i

action of a State which con(iiders itself to have been injured.

2. Ought it to be made|obligatory that acts of reprisal

should be preceded, or accompanied, by a notification to

the State against which they are exercised that they are

reprisals and not operations of war ?—This would seem to

be highly desirable ; unless indeed it can be assumed that,

in pursuance of The Hague Convention of 1907, no war will

henceforth be commenced without declaration.

8. Ought a statement to the like effect to be made to

nations not concerned in the quarrel ?—This would, doubt-

less, bo convenient, unless the non-receipt by them of any

notification of a “ state of war,” in pui^mance of. the Con-

vention, could be supposed to render such a statement

superfluous.

On the ambiguous character sometimes attadning to

reprisals as now practised, I may perhaps refer 'to an

article in the Law Quarterly Review for f908, entitled ” War

Sub Modo.”

I am, Sir, your obedient servant, •

T. E. Holland.

Oxford, December 26 (1908). ^
,

The operations against {Venezuela which were closed hy the

protocol of February 13, 1963, had given rise to the enunci-

ation of the so-called **t)rago doctrine,’' in a despatch, addressed

on December 29 of the preceding year, by the Argentine

Minister for Foreign Afiaiis to the Government of the United
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Staten^ whioh asserts that ‘'public indebtedness cannot justify

armed interrention by a European Power, much 1€bb material

oocupatmn by it of territory belonging to any American nation/*

!Ehe reply of the United States declined to carry the “ Monroe
doctrine *' to this length, citing the passage in President

Roosevelt*s message in which he si^ys :
“ We do not guarantee

any State against punishment, if it misconducts itself, provided
such punishment does not take the form of the acquisition of

territory by any non-American Power."
It is, however, now provided by the Hague Convention,

No. ii. of 1907, ratified by Great^ Britain on November 27, 1909,

that " the contracting Powers have agreed not to have recourse

to armed force for the recovery of contractual debts, claimed

from the Government of a country by the Government of another
country, as being due to its subjects. This stipulation shall

have no application when the debtor State declines, or leaves

unanswered, an offer of arbitration, or, having accepted it,

renders impossible the conclusion of the terms of reference

(eompromis), or, after the arbitration, fails to comply with the
arbitral decision."



CHAPTEK II

STEPS TOWARDS THE CODIFICATION OF THE LAWS
OF WAR

A LARGE body of written International La^, with reference to

the conduct of warfare, has been, in the course of the last half-

century, and, more especially, in quite recent years, called into

existence by means of general conventions or declarations, of

which mention must frequently be made in the following j)ages.

Such are :— *

(i.) With reference to war, whether on Ian4“or at sea : the Decla-

ration of St. Petersburg, of 1868, as to explosive bullets ; the

three Hague Declarations, of 1899-1907, as to projectiles from

balloons, projectiles spreading dangerous gases, and 6xpanding^

bullets ;
The Hague Convention No. iii. of 1907, as to Declaration

of War ;
all ratified by Great Britain, except the De^claratibn

of St. Petersburg, which needs no ratification.

(ii.) With reference only to war on land : the Geneva Convention

of 1906 (superseding that of *1864) as to the sick and wounded,

which was ratified by (|reat Britain ;
The Hague Conventions

of 1907, No. iv. (superseding the Convention of 1899) as to the

conduct of warfare, and No. v. as to neutrals, of which only the

former has as yet been so ratified.

22
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(iiL) With reference only to war at sea : the Declaration of

^PariSy Of 1856, needing no ratification (to which the Ignited States

is now the only important Power which has not become a party),

^ to privateering, combination of enemy and neutral property,

p
and blockades ; The Hague Conventions of 1907, No. vi. as to

enemy merchant vessels at outbreak, No. vii. as to conversion of

merchantmen into warships, No. viii. as to mines, No. ix. as to

naval bombardments, No. x. as to the sick and wounded, No. xi.

as to captures, No. xii. as to an International Prixe Court, No. xiii.

’ as to neutrals. It must be observed that, of these Conventions,

Great Britain has ratified onlv vi., vii., viii. and ix., the two

last subject to reservations.^ The Declaration of London

of 1909, purporting to codify the laws of naval warfare as to

blockade, contraband, hostile assistance, destruction of prizes,

change of flag, enemy character, convoy, resistance and com-

pensation, and so to facilitate the working of the proposed

International Prize Court, if, and when, this Court shall come

into existence, has been ratified by the United States but not

by Great Britain.

Concurrently with the efforts which have thus been made

to ascer^in the of war by general diplomatic agreement,

the way for such agreement has been prepared by the labours

of the Iiistitut de Droit International, and by the issue by

several governments of instructions addressed to their respective

armie^ and navies.#

,Xhe Manuel des Lois de la Guerre sur Terre, published by the

Institut in 1880, j| the subject of the two letters which immedi-

ately follow. Their insertion here, although the part in them

of the present writer is but small, may be justified by the fact

that tl^y set out a correspondence which is at once interesting

• and not readily elsewhere accessible. The remaining letters

^n this chapter relate to the Naval War Code, issued by the

« Goverflment of the United States in 1900, but withdrawn in

1904, though still expressing the views of that Government, for

reasons specified in a note to the British chargi d'affaires at

Washington, and printed in Pfr?. Papers, MisceU. No. 5 (1909),

p. 8. The United States, it will be remembered, were also

the first Power to attempt a codification of the laws of war

• on land, in their Instructions for (he Government of Armks of

the United States, issued in 1863, and reissued in 1898. Some
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information as to this and siinilar bodies of national instruotions

may be found m the present writer's SiudxeB in Intemalional,,

Law, 1898, p. 85. Cf. his Manual of Naval Prize Law, issued by

authority of the Admiralty inf 1888, his Handbook of the Lawe

and Customs of War on Land, issued by authority to the British

Army in 1904, and his The Laws of War on Land {wribtm and tin-

wriUen), 1908. The Institut de Droit International, which has

been engaged for some years upon the Law of War at Sea, by

devoting the whole of its session at Oxford, in 1913, to

the discussion of the subject, produced a Manuel des Lois de la

Guerre sur Mer, framed in accordance with the now-accepted

view which sanctions the capture of enemy private property at

sea. It is to be followed by a manual framed in accordance with

the contrary view. C/. the letters upon the Declaration of

London, in Ch. V. Section 9, infra.

COUNT VON MOLTKE ON THE LAWS OF

WAEFAEE

Sir,—You may perhaps think that the accomrpanying

letter, recently addressed by Count von Moltke to Professor

Bluntschli, is of suflScient general interest to be inserted

in The Times. It was written with ' reference to the

Manual of the Laws of War which was adopted hy‘'the

Institut de Droit International at its recent session at

Oxford. The German text of the letter will appear in

a few days at Berlin. My translation is made from

the proof-sheets of the February number of the Bemie

de Droit Iviernational, which will contain also Professor

Bluntschli’s reply.

Yout obedient servant,

. T. E. Holland.

Oxford, Januuy 29 (1881).
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**Berlin«D^ll, 1880.

* Ton hove been eo good ae to forward to me the manual published

by the Institut de Droit International, and you hope for my approval

Vf it. In the first place I fully appreciate the philanthropic effort to

soften the evils which result from war. Perpetual peace is a dream,

and it is not even a beautiful dream. War is an element in the order

of the world ordained by Gkxl. In it the noblest virtues of mankind

are developed ; courage and the abnegation of self, faithfulness to duty,

and the spirit of sacrifice : the soldier gives his life. Without war the

world would stagnate, and lose itself in materialism.

** I agree entirely with the proj^ition contained in the introduction

that a gradual softening of manners ought to be reflected also in the

mode of making war. But I go further, and think the softening of

manners can alone bring about this result, which cannot be attained

by a codification of the law of war. Every law presupposes an

authority to superintend and direct its execution, and international

conventions are supported by no such authority. What neutral States

would ever take up arms for the sole reason that, two Powers being at

war, the
*

laws of war * had been violated by one or both of the bel*

ligerents ? For offences of that sort there is no earthly judge. Success

can come only from the religious moral education of individuals, and

from the Reeling of fionour and sense of justice of commanders who

enforce the law and conform to it so far as the exceptional circum-

stances of war permit.

**This being so, it is necessary to recognise also that increased

humanity in the mode of making war has in reality followed upon the

gradji^al softening of manners. Only compare the horrors of the Thirty

Years’ War with th^struggles of modem times.
** A great step has been made in our own day by the establishment

of compulsory military service, which introduces the educated classes

into armies. The brutal and violent element is, of course, still there.

, but it is no longer alone, as once it was. Again, Governments have

two powerful means of preventing the worst kind of excesses—strict

Asciplins maintained in time of peace, so that the soldier has become

^habituated to it, and care on the part of the department which provides

for the subsistence of troops in the field. If that care fails, discipline

can only be imperfectly maintaine^. * It is impossible for the soldier,

who endures sufferings, hardships, fati|ljes, who meets danger, to

take only * in proportion to the resources of the country.* He must

take whatever is needful for his existence. We cannot ask him for what

ui superhuman.
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“ The greatest kindness in war is to bring it to a speedy oondoaiQiL

It should he afiowable with that view to employ all methods save those

which are absolutely objectionable dazu miissen alle nicht gendezu

verwerfliche Mittel freistehen ’). I can by no means profess agreement^

with the Declaration of St. Petersburg when it asserts that ' the weak-

ening of the military forces of the enemy ’ is the only lawful procedure

in war. No, you must attack all the resources of the enemy’s (fevem-

ment : its finances, its railways, its stores, and even its prestige. Thus

energetically, and yet with a moderation previously unknown, was the

late war against France conducted. The issue of the campaign was

decided in two months, and the fighting did not become embittered till

a revolutionary Gk)vemment, unfortunately for the country, prolonged

the war for four more months.

** I am glad to see that the manual, in clear and precise articles,

pays more attention to the necessities of war than has been paid by

previous attempts. But for Governments to recognise these rules will

not be enough to insure that they shall be observed. It has long been

a universally recognised custom of warfare that a flag of truce must not

be fired on, and yet we have seen that rule violated on several occasions

during the late war.

“ Never will an article learnt by rote persuade soldiers to see a

regular enemy (sections 2-4) in the unorganised population which takes

up arms * spontaneously ’ (so of its own motiok) and pufii them in

danger of their life at every moment of day and night. Certain require,^

ments of the manual might be impossible of realisation ; for instance,

the identification of the slain after a great battle. Other requij^ements

would be open to criticism did not the intercalation of such words as

* if circumstances permit,' ‘ if possible,’ ‘ if it can be done,’ ‘ if necesiiary,’

give them an elasticity but for which the boni's they impose must

be broken by inexorable reality.

“ I am of opinion that in war, where everything must be individual,

the only articles which will prove efficacious are those which are ad-

dressed specifically to commanders. Such are the rules of tl&e manual

,

relating to the wounded, the sick, the surgeons, and medical appliances.

The general recognition of these principles, and of those ajfso whi£h

relate to prisoners, would mark a distinct step of progress towards the'

goal pursued with so honourable a persistency by the Institut de Droit

International •

«

“ CouKX yov Moi/tke, Field-Marshal-General”
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PBOFESSOR BLUNTSCHLI’S REPLY ^0 COUNT

VON MOLTKE
t

Sib,

—

In accordance with a wish expressed in several

quarters, I send you, on the chance of your being able to

make room for it, a translation of Professor Bluntschli’s

reply to the letter from Count von Moltke which appeared

in The Times of the let inst.

Your obedient servant,

T. E. Holland.
Oxford, February (1881).

** Christmas, 1880.

I am very grateful for your Exoellenoy's detailed and kind state-

ment of opinion as to the manual of the laws of war. This statement

invites serious reflections. I see in it a testimony of the highest value •

of historical importance ; and I shall communicate it forthwith to

the members of the Institut de Droit International.

“ For the presen^ I do not think that I can better prove my gratitude

to your fexcellency than by sketching the reasons which have guided

Mur members, and so indicating the nature of the different views which

prevail upon the subject.

|t is needless to say that the same facts present themselves in a

different light and give a different impression as they are looked at from

the^ilitary or the legal point of view. The difference is diminished,

but not removed, vf^en an illustrious general from his elevated position

takes also into consideration the great moral and political duties of

States, and when, on the other hand, the representatives of science

of inten^tional law set themselves to bring legal principles into relation

with military necessities.

^
“ For the man of arms the interest of the safety and success of the

^
army wfll always take precedence of that of the inoffensive population,

while the jurist, convinced that law is the safeguard of all, and especially

for the weak against the strong, will ever feel it a duty to secure for

private individuals in districts occupied by an enemy the indispensable

protection of law. There may be membeis of the Institut who do not

give up the hope that some day, thanks to the progress of civilisation,

I humanity will succeed in substituting an organised international justice

for the wars which now-a-days take place between sovereign States.
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But the body of the Ixurtitnt, as a whole, well knows that that hope has

no chance cd being realised in our time, and limits its action in this

matter to two principal objects, the attainment of which is possible :

—

** 1. To open and facilitate the settlement of trifling disputes between .

nations by judicial methods, war being unquestionably a method out

of all proportion in such cases.

** 2. To aid in elucidating and strengthening legal order even in time

of war.

acknowledge unreservedly that the customs of warfare have

improved since the establishment of standing amies, a circumstance

which has rendered possible a stricter discipline, and has necessitated

a greater care for the provisionmenO of troops. I also acknowledge

unreservedly that the chief credit for this improvement is due to mili-

taiy commanders. Brutal and barbarous pillage was prohibited by

generals before jurists were convinced oflits illegality. If in our own

day a law recognised by the civilised world forbids, in a general way,

the soldier to make booty in warfare on land, we have here a great

advance in civilisation, and the jurists have had their share in bringing

it about. Since compulsory service has turned standing armies into

national armies, war also has become national. Laws of war are conse-

quently more than ever important and necessary, since, in the difler-

enoes of culture and opinion which prevail betwpn individuab and

classes, law is almost the only moral power the force of which i^acknow-

ledged by all, and which binds all together under common rules. This^

pleasing and cheering circumstance is one which constantly meets us

in the Institut de Droit International. We see a general legqi per-

suasion ever in process of more and more distin'ct formation uniting

all civilised peoples. Men of nations readily disunited and opposed

—

Gormans and French, English and Russians, Spanilfrds and Dutchmen,

Italians and Austrians—are, as a rule, all of one mind as to the principles

of international law.

'' Thb is what makes it possible to proclaim an intemat^nal law

of war, approved by the legal conscience of all civilised peoples ; and

when a principle is thus generally accepted, it exerts an authority over

minds and manners which curbs sensual appetites and triumiflis over
^

barbarism. We are well aware of the imperfect means of causing its

decrees to be respected and oaiTiedx>ut which are at the disposal of the

law of nations. We know also that \|[ar, which moves nations so deeply,

rouses to exceptional activity the good qualities as well as the evil

instincts of human nature. It is for this very reason that the jurist is

impelled to present the legal principles, of the need for which he b
^

convinced, in a clear and precise form, to the feeling of justice of the
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innn|0C ^ consoienoe of those who guide (hem. He is

peisuaded that his declaration will find a bearing in tha consoienoe of

those whom it principally concerns, and a powerful echo in the public

^
opinion of all countries.

** The duty of seeing that international law is obeyed, and of punish-

ing violations of it, belongs, in the first instance, to States, each within

the limits of its own supremacy. The administration of the law of

war ought therefore to be intrusted primarily to the State which wields

the public power in the place where an offence is committed. No State

will lightly, and without unpleasantness and danger, expose itself to a

just charge of having neglected its international duties ; it will not do

so even when it knows that it run| no risk of war on the part of neutral

States. Every State, even the most powerful, will gain sensibly in

honour with God and man if it is found to be faithful and sincere in

respect and obedience to the law of nations.

“ Should we be deceiving ourselves if we admitted that a belief in

the law of nations, as in a sacred and necessary authority, ought to

facilitate the enforcement of discipline in the Army and help to prevent

many faults and many harmful excesses ? 1, for my part, am con-

vinced that the error, which has been handed down to us from antiquity,

according to which all law is suspended during war, and everything is

allowable against the enemy nation—that this abominable error can

but increase the umlvoidabie sufferings and evils of war without neces-

sity, and without utility from the point of view of that energetic way
^f making war which I also think is the right way.

** With reference to several rules being stated with the qualifications

* if possible,’ * accord^g to circumstances,* we look on this as a safety-

valve, intended to preserve the inflexible rule of law from giving way

wh£ men’s minds are overheated in a struggle against all sorts of

dangers, and so to l^ure the application of the rules in many other

instances. Sad experience teaches us that in every war there are

numerous violations of law which must unavoidably remain unpunished,

but this Will not cause the jurist to abandon the authoritative principle

which has been violated. Quite the reverse. If, for instance, a flag of

truce h^ been fired upon, in contravention of the law of nations, the

I jurist will uphold and proclaim more strongly than ever the rule that

a flag of truce is inviolable.

** I trust that your Excellency w\)l receive indulgently this sincere

statement of my views, and will regard it as an expression of my grati-

tude, as well as of my high personal eclleem and of my respectful

consideration.

“ Db, Blt72«T80BU, Privy Councillor, Professor.”
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THE'UNITED states NAVAL WAB CODE

Sib,—The “ Naval War Code ” of the United States, upon

which an interesting article appeared in Tke Times of Friday

last, is so well deserving of attention in this country that

I may perhaps be allowed to supplement the remarks of'

your Correspondent from the results of a somewhat minute

examination of the code made shortly after its publication.

One notes, in the first plape, that the Government of

the United States does not shirk responsibility. It puts

the code into the hands of its ofiScers “ for the government of

all persons attached to the naval service,” and is doubtless

prepared to stand by the rules contained in it, as being in

accordance with international law. These rules deal boldly

with even so disagreeable a topic as ” Eeprisals ” (Art. 8),

upon which the Brussels, and after it The Hague, Conference

preferred to keep silence ; and they take ‘a definite line on

many questions upon which there are wide differences oj^.

opinion. On most debatable points, the rules are in accord-

ance with the views of this country—e.gf*. as to the right of

search (Art. 22), as to the two-fold list of contraband

(Arts. 34-36), as to the moment at which^'the liability of a

blockade-runner commences (Art. 44), and as to the capture

of private property (Art. 14), although the prohibition of

such capture has long been favoured by the Executive of

the United States, and was advocated by the Americaii

delegates at The Hague Conference. So also Arts. 34-36, by

apparently taking for granted the correctness of the rulings

of the Supreme Court ip the Civil War cases of the Springbok

and the Peterhoff with reference to what may be described

as ” continuous carriage,” are in harmony with the viewsF

which Lord Salisbury recently had occasion to express as to
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the of the Bundesrath and other German vessels with

• LoreiUK) Marques. It must be observed, oif the other

hand, that Art. 80 flatly contradicts the British rule as to

oonvoy ;
while Art. 8 sets out The Hague Declaration as

to projectiles dropped from balloons, to which this country

is not a party. Art. 7 departs from received views by

prohibiting altogether the use of false colours, and Art. 14

(doubtless in pursuance of the recent decision of the Supreme

Court in the Paquete Habanft), by aflarming the absolute

immunity of coast fishing vessels, as such, from capture.

On novel questions the code is equally ready with a

solution. It speaks with no uncertain voice on the treat-

ment of mail steamers and mail-bags (Art. 20). On cable-

cutting it adopts in Art. 5, as your Correspondent points

out, the views which I ventured to maintain in your columns

when the question was raised during the war of 1898. I

may alsof by the ^ay, claim the support of the code for the

• i^ew taken by me, in a correspondence also carried on in

your )jolumns during the naval manoeuvres of 1888, of the

bombardment of dpen coast towns. Art. 4 sets out sub-

stan^ally the rules upon this subject for which I secured

the imprimatur otthe Institut de Droit International in 1896.-

Secondly, the code is so well brought up to date as to

incorporate (Arts. 21-29) the substance of The Hague

Convention, ratified only in September last, for applying

to maritime warfare the principles of the Convention of

Geneva. Art. 10 of The Hague Convention has been re-

produced in the code, in forgetfulness perhaps of the fact

that that article has not been ratified.

Thirdly, the code contains, very properly, some general

provisions applicable equally to warfare upon land (Arts.

1, 8, 8, 12, 64).
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Fourthly, it is clearly expressed ; and it is brief, consist-

ing of only" 54 articles, occupying 22 pages. «

Fifthly, it deals with two very distinct topics—ow. the

mode of conducting hostilities against the forces of the

enemy, and the principles applicable to the making prize

of merchant vessels, which as often as not may be the

property of neutrals. These topics are by no means kept

apart as they might be, articles on prize occurring un-

expectedly in the section avowedly devoted to hostilities.

It is worth considering whether something resembling

the United States code would not be found useful in the

British Navy. Our code might be better arranged than

its predecessor, and would differ from it on certain questions,

but should resemble it in clearness of expression, in brevity,

and, above all things, in frank acceptance of responsibility.

What naval men most want is definite guidance, in categorical

language, upon those points of maritime international law

upon which our Government has made up its own mind.^

I am. Sir, your obedient servant, ^

«T. E. Holland.

Oxford, April 8 (1901). „

A NAVAL WAE CODE
c

Sib,—It is now nearly a year ago since I ventured to

suggest in your columns (for April 10, 1901) that scsuethiug

resembling the United States “ Naval War Code,” dealing

with ” the laws and usages of war at sea,” would be found

useful in the British Navy.

The matter is, however, not quite so simple as might be

inferred from some of the allusions to it which occurred
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duritiillast night’s debate upon the Navy Estimates. Upon

•sere^ disputable and delicate questions the Sovemment

United States has not hesitated to express definite

views i and they are not always views which the Govern-

ment of our own country would be prepared to endorse.

For some remarks upon these questions in detail, and upon

the code generally, I must refer to my former letter, but

may perhaps be allowed to quote its concluding words,

which were to the following effect :

—

** Our code might be better arranged than its predecessor, and would

differ from it on certain questions, but should resemble it in clearness

of expression, in brevity, and, above all things, in frank acceptance of

responsibility. What naval men most want is definite guidance, in

categorical language, upon those points of maritime international law

upon which their Government has made up its own mind.*’

Before issuing such a code our authorities would have

to decide—first, w]jiat are the classes of topics as to which

it is desirSble to give definite instructions to naval officers ;

secondly, with reference to topics, to be included in

the inflections, as to which there exist international differ-

ences of view, whatsis, in each case, the view by which the

British Governmei^ is prepared to stand.

I am, Sir, your obedient servant,

T. E. Holland.
Oxford, March 12 (1902).



CHAPTER III

THE COMMENCEMENT OF WAR

Section 1

Declaraiion of War

The following letter bears upon the question, much di^ussed

in recent years, of the lawfulness of hostilities commenced without

anything amounting to a declaration of war. Although several

modern wars, e.g, the Franco-Prussian of 1870, and the Russo-

Turkish of 1877, were preceded by declaration, it yras hardly

possible, in view of the practice of the last two centuries^

to maintam that this was required by international law, an^ it

has never been alleged that any definite interval need* intervene

between a declaration and the first act of hostilities. On tlie

destruction of the Kowshii^, the present writer may further

refer to his Studies in Intermtional Law, 1898, p. 126, and to

Professor Takahashi's International Law during the Chino-

Japanese War, 1899, pp. 24, 192.

34
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• THE SINKING OP THE KOWSHING
•

SiB,—^The words of soberness and truth were spoken

with reference to the sinking of the Kowshing in the letter

from Professor Westlake which you printed on Friday last.

Ignorance dies hard, or, after the appearance of that letter

and of your remarks upon it, one might have expected that

leading articles would be less^ lavishly garnished with such

phrases as “ act of piracy,** “ war without declaration,**

“ insult to the British flag,*’ “ condign punishment of the

Japanese commander.** But these flowers of speech con-

tinue to blossom ; and, now that the facts of the case seem

to be established beyond reasonable doubt by the telegrams

of this morning, I should be glad to be allowed to state

shortly what I believe will be the verdict of international

law upon«what has occurred.

» the visiting, and eventual sinking, of the Kowshing

occurred in time of peace, or in time of war before she had

notice that war hafl broken out, a gross outrage has taken

placed? But the facts are otherwise.

In the first place, a state of war existed. It is trite

knowledge, and has been over and over affirmed by Courts,

both English and American, that a war may legally com-

mence with a hostile act on one side, not preceded by

declaration. How frequently this has occurred in practice

may be seen from a glance at an historical statement pre-

pared for the War Office by Colphel Maurice d propos of the

objections to a Channel tunnel. Whether or no hostilities

had previously occurred upon the mainland, I hold that the

£ots of the Japanese commander in boarding the Kowshing
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and threat^ung her vitb violeaoe in case of disobedience

to bis orders were acts of war. * /
In tbe second place, the Kotowing bad notice of iboi .

existence of a war, at any rate from tbe moment when sbe

received tbe orders of tbe Japanese commander.

Tbe Kowshing, therefore, before tbe first torpedo was

fired, was, and knew that sbe was, a neatral ship engaged

in tbe transport service of a belligerent. (Her flying tbe

British flag, whether as a me de guerre or otherwise, is

wholly immaterial.) Her liabilities, as such ship, were

twofold :

—

1. Begarded as an isolated vessel, she was Uable to be

stopped, visited, and taken in for adjudication by a Japanese

Prize Court. If, as was the fact, it was practically im>

possible for a Japanese prize crew to be placed on board of

her, tbe Japanese commander was within ^his rights, in using

any amount of force necessary to compel her to* obey hie

orders.

2. As one of a fleet of transports and men-of-war efigaged

in carrying reinforcements to the Chinese troops on tbe
,

mainland, tbe Komhing was clearly part a hostile expedi-

tion, or one which might be treated as hostile, which the

Japanese were entitled, by tbe use of all needful force, to

prevent from reaching its destination. *

The force employed seems not to have been in excess ot

what might lawfully be used, either for the arrrat of ap

enemy’s neutral transport or for barring the progress of a

hostile expedition. The rescued officers also having been

set at Uberty in due course, I am unable to see that any

violation of the rights of neutrals has occurred. No apology

is due to our Government, nor have the owners of the
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ot the rdatives of aoy of her European offio^s

•whoi' inaj have been lost, any claim for compensation. I

)iav» laid nothing about the violation by the Japanese of

I the osagos of civilised warfare (not of the Geneva Convention,

which has no bearing upon the question), which would be

involved by their having fired upon the Chinese troops in

the water ; not only because the evidence upon this point

is as yet insufiScient, but also because the grievance, if

established, would affect only^the rights of the belligerents,

inter se
;
not the rights of neutrals, with which alone this

letter is concerned. I have also confined my observations

to the legal aspects of the question, leaving to others to

test the conduct of the Japanese commander by the rules of

chivalrous dealing or of humanity.

Your obedient servant,

T. E. Holland.
«

^ AtlieBMBn dub, August 6 (1894).

Tliw controversy caused by the sinking of the Kowshitig in

1894 was revived bjr the manner of the Japanese attack upon

Port Arthur in 1904 (see Professor Takahashi's International Law
applied to the Ruseo^apanese War, 1908, p. 1), and led to a careful

study of the subject by a committee of the Institut de Droit

International, resulting in the adoption by the Institut, at its

Ghent meeting in 1906, of the foDowing resolutions :

—

^ (1) Ifis in conformity with the requirements of Liternational

law, to the loyalty which the nations owe one to another in their

nfiitual relations, as well as to the general interests of all States,

that hostilities ought not to commence without previous and

unequivocal warning.

(2)
“ This warning may be gifen either in the shape of a

declaration of war pure and simple, or in the shape of an ultimatum

duly notified to the adversary by the State which wishes to

Ijegin the war.

(3) Hostilities must not commence tmtil after the expiration
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of a delay which would Buffioe to preTent the rule aa to a

previoua and unequivocal warning from being thought to be^

evaded.** See the Annuaire de Vlnstitut^ t. xxi. p. 292.

In accordance with the principles underlying the first and<»

second of these resolutions, The Hague Convention, No* iiL of

1907, ratified by Oreat Britain on November 27, 1909, has now
laid down as a principle of International Law, binding upop

the contracting Powers, that

—

(1)
“ Hostilities between them ought not to commence without

a warning previously given and unequivocal, in the form either

of a reasoned declaration of war, or of an ultimatum, with a

conditional declaration of war.**^

And the Convention goes on to provide that

—

(2)
“ The state of war ought to be notified without delay to

neutral Powers, and shall be of no effect with reference to them,

until after a notification, which may be made even telegraphically.

Nevertheless, neutral Powers may not plead absence of notifica-

tion, if it has been shown beyond question that they were in

fact cognisant of the state of war.*' Any reference to the need

of an interval between declaration and the first act of hostility

(such as is contained in the third of the resolutions of the Institut)

was deliberately omitted from the Convention, aJchough

declaration immediately followed by an attack would obviously .

be of little servce to the party attacked. (See the mrSSit

writer's Laws of War on Land {mitten and unwritten), 1908,^. 18.)

Section 2

The Immediate Effects of the Outbreak of War

Enemy Residents
^

Before any actual hostilities have taken place, each belli^

gerent acquires, ifso facto, certain new rights over persons and

property belonging to the otHei, which happen to be at the time

within its power, e.g, the right, much softened in modern prac-

tice, and specifically dealt with in The Hague Convention,

No. vi. of 1907, of capturmg enemy merchant vessels so situatec^j

The following letter deals with the permissible treatment of
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6in«i|]r persons BO situated; and was suggested by a question

^
asked in the House of Commons on February 25, 1909, by Mr.

Amcdd-Forster : vtz. **What would be the status of officers

land inen of the Regular Army of a hostile belligerent Power,

found within the limits of the United Kingdom after an act or

decburation of war; and would such persons be liable to be

treated as prisoners of war, or would they be despatched under

the protection of the Government to join the forces of the enemy ?*'

The general effect of the Attomey-Generars reply may be gathered

from the quotations from it made in the letter.

The topic was again touched upon on March 3, in a question

put by Captain Faber, to which Mr. Haldane replied.

FOREIGN SOLDIERS IN ENGLAND

Sir,—The question raised last night by Mr. Arnold-

Forster is one which calls for more careful consideration

than it appears yet to have received. International law

has in modern tii^es spoken with no very certain voice as to

the pemtissible treatment of alien enemies found within the

territory of a belligerent at the outbreak of war.

lliere is, however, little doubt that such persons, although

now more usually Idlowed to remain, during good behaviour,

ma/ be expelled, and, if necessary, wholesale, as were

Germans from Prance in 1870. But may such persons be,

for good reasons, arrested, or otherwise prevented from

leaving ^he country, as Germans were prevented from

leaving Prance in the earlier days of the Franco-Prussian

^War? *Grotius speaks with approval of such a step being

taken, “ ad minuendas hostium vires.” Bynkershoek,

more than a century later, ^rtksognises the right of thus

acting, “though it is rarely exercised.” So the Supreme

Court of the United States in “ Brown v. United States
”

**(1814). So Chancellor Kent (1826), and Mr. Manning
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(1889) is explicit that the arroit in question is lairtnl, and

that “ the bdividoals are prisoners of war." •

Vattel, it is true (1768), Tentnres to lay down ^t—

,

** Le SoQYerain qui d^laiv la gaem ne pent retenir lee snjeta de

I’ennemi qui te trouvent dans ses 4tat8 au moment de la d^Iaration

. • . en learpermettantd*entrer dans see terreBetd’ys6joumer» il lent

a promis taoitement toute liberty et toute pour le retonr.*’

And he has been followed by some recent writers. There

is, however, I venture to hold, no ground for asserting that

this indulgent system is imj[>osed by international law.

I am glad, therefore, to find the Attomey-Oeneral laying

down that

—

** for strictly military reasons, any nation is entitled to detain and to

intern soldiers found upon the territory at the outbreak of war.”

And I should be surprised if, under all circumstances,

as the learned Attorney-General seems to think probable—

” England would follow, whatever the strict law may be, the humane

and chivalrous practice of modem times, and would give to any subjects

of a hostile Power who might be found here engaging in civilian pt^^scrits

a reasonable time within which to leave for their own country,^ even

Although they were under the obligation of enteiing for service under

the enemy’s flag.”
,

The doctrine of Vattel has, in fact, beedme less plausible

than it wael before universal liability to military service had

become the rule in most Continental countries. The peace-

ably engaged foreign resident is now in all probability a

trained soldier, and liable to be recalled to the flag of d

possible enemy.

There may, of course, he considerable practical diffi-

culties in the way of ascertaimng the nationality of any

given foreigner, and whether he has completed, or evaded,

the military training required by the laws of his country.

'
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It miff also be a qaestion of high policy whether resident

<enei]^ would not be a greater danger to this'ooontiy if

[ ihey "wme compelled to remain here, than if th^ were

' allowed, or compelled, to depart, possibly to return as

invaders.

I am only concerned to maintain that, as far as inter-

national law is concerned, England has a free hand either

to expel resident enemies or to prevent them from leaving

the country, as may seem most conducive to her own

safety.

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, February 25 (1900).

CivU Disabilitie$ of Alien Enemiet

THE NAVAL PEIZE BILL
t

CIVIL DISABILITIES OF ENEMY SUBJECTS

SiK,—The Naval Prize Bill has sins enough of its own

to answer for. ThS question dealt with under that heading

in Mf. Arthur Cohen’s letter of this mommg has, however,

nothing to do with naval matters, but arises under The

Hague Convention of 1907 as to warfare on land, which was

ratified by our Government two years ago ;
unfortunately

ff'''
^

without any reserve as to the extraordinary provision

contained in Art. 28 (h) of that Convention.

I lose not a moment in asking to be allowed to state

that my view of the question *i8, and always has been,

the reverse of that attributed to me by my friend Mr.

Cohen. No less than three views are entertained as to

Ihe meaning of Art. 28 Qi). (1) Continental writers, e.g..
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MM. Fanohille, Kohler, and UUmann, with the (Jarman

Wbitebook* assert, in the most unqualified manner, thai<

Oreat Britain and the United States have under this clausa

abandoned their long-established doctrine as to the suspen-

sion of the private rights and remedies of enemy subjects

;

(2) Our own Government, in a non-confidential reply to an

inquiry from Professor Oppenheim, asserts categorically,

as does General Davis in the United States, that the clause

relates only to the action of a commander in a territory of

which he is in occupation ; while (8) most English and

American writers look upon the meaning of the clause as

doubtful. If Mr. Cohen will look at p. 44 of my Laws of

War on Land, 1909, he will find that I carry this sceptical

attitude so far as to include the clause in question in brackets

as “ apocryphal,” with the comment that “ it can hardly,

till its policy has been seriously discusse'l, be treated as a

rule of international law.” I have accordingly maintained,

in correspondence with my Continental colleagues, that the

clause should be treated as “non avenue,” as “un non

sens,” on the ground that, while, tom from their context,

its words would seem (“ont faux air”) to bear the 'Con-

tinental interpretation, its position as part of a “Ele-
ment,” in conformity with which the Powers are to “ issue

instractions to their armed land forces,” conclusively

negatives this interpretation. I will not to-day trouble
w *

you in detail with the very curious history of the clause^

which, as originally proposed by Germany, merely prohibited

(a commander ?) from amfbimcing that the private claims

(“ reclamations ”) of enemy subjects would be unenforceable.

It is astonishing that no objection was raised by the British

or by the American delegates to the subsequent trans-
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fonSl^on of this innocent clause into something very

diSecent, first by the insertion of the words justice/’

and l06r by the substitution of “ droits et actions ” for

r^damations.” The quiescence of the delegates is the

more surprising, as, at the first meeting of the sub-committee.

General de Gundel, in the plainest language, foreshadowed

what was aimed at by the clause.

Art. 23 {h) is, I submit, incapable of rational interpretation

and should be so treated by the Powers. If interpreted

at all, its sense must be taken to be that which is now, some-

what tardily, put upon it by our own Government.

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, November 6 (1011).

I may perhaps refer here to my Laws of Wat on Land (1908),

p. 44, where I describe as ** apocryphal
**

art. 23(A) of The Hague

Ck)iiventicti, No. iv. of 1907 ; and to my paper upon that article

in the Law Quarterly Review^ for 1912, pp. 94-98, reproduced in

the Beoue de Droit International, the Revue Generate de Driot

International Public, and the Zeiischrift fur Vblkerrecht und

Bundesstaatsrecht, fdl the same year.



CHAPTER IV

THE CONDUCT OP WARFARE

Section 1

Localities closed to HosUHties

Besides neutral territory and waters generally, certain tbcali-

ties are more specifically closed to operations of war. The

following letters deal with the Convention of October 29,

1888, with reference to the Suez Canal. Their object was to

obviate some misconceptions as to the purport of the Convention,

and to maintain that it was not, at the time of writing, operative,

so far as Great Britain was concerned. * '

This state of things was, however, altered by the Anglo^

French Convention of April 8, 1901, which, concerned principally

with the settlement of the Eg]fprian and Newfoundland questions,

provides, in Article 6, that “ In order to assure the free passage

of the Suez Canal, the Government of His Britannic Majesty

declares that it adheres to the stipulations of the Treaty con^,

eluded on the 29th October, 1888, and to their becoming
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opeiltike. The free passage of the canal being thus guaranteed,

;the f^ution of the last phrase of paragraph 1, and tiiat of para*

gra]^ S of the 8th article of this Treaty, will remain suspended/'

The last phrase of paragraph 1 ot Art. 8 relates to annual

meetings of the agents of the signatory Powers.

Paragraph 2 of this Article relates to the presidency of a

special commissioner of the Ottoman Government over those

meetings.

On the whole question see Parf. Papers, P^pf, No. 1 (1888),

Commercial, No. 2 (1889), and the present writer's Studies in

International Law, p. 270.

The provisions of the Treat/ of 1888, with reference to the

free navigation of the Suez Canal, have, of course, acquired a new
importance from their adoption into the Hay-Pauncefote Treaty

of November 18, 1901, as to the Panama Canal, and from the

divergent views taken of their interpretation, as so adopted.

THE SUEZ CANAL

Sib,—

Y

our corespondent “ M.B.” has done good service

by calling attention to the misleading nature of the often-

repeated statement that the Suez Canal has been " neutral-

ised ” by the Cqpvention of 1888. Perhaps you will

allow me more explicitly to show why, and how far, this

statement is misleading.

In the first place, this Convention is inoperative. It

is so in consequence of the following reservation made by

» Lord Salisbury in the course of the negotiations which

resulted in the signature of the Convention :

—

'
'VLe8D616gu^delaGrande-Bretagne . . . pensent qu*il est de leur

devoir de formuler one rdserve g^n^mle quant a Tapplioation de oes

dispositions en tant qu’elles ne sereient pas compatibles aveo T^tat

transitoireetexceptionneloh se trouve actuellement r£gypte,otqa'elle8

pourraient entraver la liberty d'action de leur Gouvemement pendant

]§, p^riode do roocupation de TEgypte par les forces de sa Majesty

Britoimique.”
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Being thns unaffected bj the treaty, the canal retaina

those ehaiacteristies which it possesses, under the oommoD

law of nations, as a narrow strait, wholly within the territory
|

of one Power and connecting two open seas. The fact that

the strait is artificial may, I think, be dismissed from con-

sideration, for reasons stated by me in the FotinigMy

Bevieu) for July, 1883. The characteristics of such a strait

are unfortunately by no means well ascertained, but may

perhaps be summarised as follows. In time of peace, the

territorial Power is bound by modem usage to allow “ iimo-

cent passage,” under reasonable conditions as to toils and

the like, not only to the merchant vessels, but also, probably,

to the ships of war, of all nations. In time of war, the

territorial Power, if belligerent, may of course carry on,

and is exposed to, hostilities in the strait as elsewhere, and

the entrances to the strait are liable to a ^lockade. Should

the territorial Power be neutral, the strait would'be closed

to hostilities, though it would probably be open to the

“ innocent passage ” of belligerent ships of war.

It may be worth while to enquire hdw far this state of

things would be affected by the Convention of 1888,' were

it to come into operation. The status of the canal in time

of peace would be substantially untouched, save by the

prohibition to the territorial Power to fortify its banks.

Even with reference to time of war, several of the articles

of the Convention merely reaffirm well-understood rules

applicable to all neutral waters

—

e.g. that no hostilities

may take place therein. T^e innovations proposed by the

Convention are mainly contained, as ‘ M.B.” points out,

in the first article, which deals with the position of the canal

when the territorial Power is beUigerent. In such a case”.
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aafal^ to oertain exoeptioiu, with s view to the defenoe of

4he Iboonitj, the ships of that Power are neither to attack

I
nor to be attacked in the canal, or within three miles of its

ports of access, nor are the entrances of the canal to be

blo<d»ded. This is “ neutralisation ” only in a limited and

vagne sense of the term, the employment of which was

indeed carefully avoided not only in the Convention itself

but also in the diplomatic discussions which preceded it.

I am. Sir, your obedient servant,

T. E. HouiAND.

Brighton, Ootobet 4 (1898).

THE SUEZ CANAL

Sib,—^Your correspondent “ if he will allow

me to say so, supports this morning a good case by

a bad asgument, which ought hardly to pass without

remark. ^
It is impossible to accept his suggestion that the article

which he quotes fhim the Treaty of Paris can be taken as

contMning “an international official definition of neutral*

isation as appliedl;o waters.” The article in question, after

declaring the Black Sea to be “ neutralis^e,” no doubt goes

on to explain the sense in which this phrase is to be under-

‘ stood, by laying down that the waters and ports of that

sea are ^ferpetually closed to the ships of war of ail nations,

ft is, however, well known that such a state of things as is

described in the latter part of •the article is so far from

being involved in the definition of "neutralisation” as

not even to be an ordinary accompaniment of that pro-

dess. Belgium is unquestionably “ neutralised,” but no one
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sapposes that the appearance in its waton and ports of ihips

of war is therefore prohibited. The fact is that the tom
“ neatralis4e ” was employed in the Treaty of Paris as a

enphemism, intended to make less unpalatable to Busina a

restriction upon her sovereign rights which she took the

earliest opportunity of repudiating.

I am, Sir, your obedient servant,

T. E. HolZiAKI).

Brij^toa, Ootober 6 (1808).

THE SUEZ CANAL

Sib,—Will you allow me to reply in the fewest possible

words to the questions very courteously addressed to me

by Mr. Gibson Bowles in his letter which appeared in The

Timet of yesterday ? j,

1. It is certainly my opinion, for what it is worth, that

the full operation of the Convention of 1888 ip suspended

by the reserves first made on behalf of this country during

the sittings of the Conference of 18So. These reserves

were textually repeated by Lord Salisbury in bis despatch

of Ootober 21, 1887, enclosing the draft ^convention which,

three days later, was signed at Paris by the representatives

of France and Great Britain, the two Powers which, with

the assent of the test, had been carrying on the resumed

negotiations with reference to the canal. Lord S^disbury's

language was also carefully brought to the notice of each

of the other Powers concemed, in the course of the somewhat

protracted discussions which preceded the final signature

of the same convention at Constantinople on October 29,

1888.
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S. All the Bigaatories of the convention having thus

beoCme parties to it after express notice of “ the conditions

j
ondw which her Majesty’s Government have expressed

their willingness to agree to it,” must, it can hardly be

doubted, share the view that the convention is operative

only sub modo.

8. Supposing the convention to have become operative,

and supposing the territorial Power to be neutral in a war

between States which we may call A and fi, the convention

would certainly entitle A to c)aim unmolested passage for

its ships of war on their way to attack the forces of B in the

Eastern seas.

4. The language of the convention, being as it is the

expression of a compromise involving much re-drafting, is

by no means always as clear as it might be. But when Mr.

Gibson Bowles is ay^in within reach of Blue-books he will

probably agree with me that the treaty need not, as he

suggests, hr
“
read as obliging the territorial Power, even

when itself a Nlhgerent, to allow its enemy to use the

^^nal freely for th? passage of that enemy’s men-of-war.”

The wide language of Article 1 (which is substantially in

accordance with iSr. Gibson Bowles’s reminiscence of it)

must be read in connection with Article 10, and without

forgetting that, in discussing the effect of an attack upon

the canal by one of the parties to the convention. Lord

Salisbury ^ote in 1887, “ on the whole, it appears to be the

sounder view that, in such a case, the treaty, being broken

by rae of its signatories, wo^ lose its force in all

respects.”

Your obedient servant,

T. £. Holland.
Oxford, October 9 (1898).
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Section 2
•

'

The Bights of a BeUigerent over Us Narrow Wakrs i

THE CLOSING OF THE DARDANELLES

Sib,—Now that the pressure upon your space due to

the clash of opposing views of domestic politics is likely

to be for the moment relaxed, you may, perhaps, not

think it inopportime that af^^ention should be recalled to a

question of permanent international interest raised by the

recent action of the Turkish Government in closing the

Dardanelles to even commercial traffic.

I cordially agree, as would, I suppose, most people,

with your leading article of some weeks since in deprecating

any crude application to the case of tjte Dardanelles and

Bosporus of dicta with reference to freedom of passage

through straits connecting two open sea8.^It would,

indeed, be straining what may be takeq >bO be a general

principle of international law to say^chat Turkey is by

it prohibited from protecting her threatened capital by

temporarily closing the Straits.
*

A good deal of vague reference has, however, been made

in the discussions which have taken place upoi^the subject

to “ Treaties ” under which it seems to be thought that

trading ships enjoy, in all circumstances, rights of free

navigation through the Straits in question which thby

would not have possessed^otherwise. I should like, there-

fore, with your penmssion, to state what seem to be the

relevant Treaty provisions upon the subject, whether

between the Powers constituting the European Concert
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eollB^Tdy, ot between Bnssia and Turkey as individual

FoiMn.

As io what may be described as the European”

Treaties, it is necessary, once for all, to put aside as irrelevant

Article 10 of the Treaty of Paris of 1856 and its annexed

Convention ; Article 2 of the Treaty of London of 1871

;

and the confirmatory Article 63 of the Treaty of Berlin of

1878. These articles have exclusive reference to the

” ancient rule of the Ottoman Empire,” under which, so long

as the Forte is at peace, no filreign ships of war are to be

admitted into the Straits. There are, however, two articles,

still in force, of these ” European ” treaties which may

seem to bear upon the present inquiry. By Article 12

of the Treaty of Paris :

—

Free from any impediment, the commerce in the ports and waters

of the Black Sea shall^ subject only to regulations of health, Customs,

and police, framed m a spirit favourable to the development of

oommercial^transactions.

And by Arf5Wk8 of the Treaty of London :

—

The Black Sea ramains open, as heretofore, to the mercantile

marine of all nations.

It is submitted tlbit these provisions relate solely to com-

merce carried on by vessels already within the Black Sea,

and contay^ no covenant for an unrestricted right of access

to that sea.

• As btftween Bussia and Turkey individually, Treaties

which are still in force purport, no doubt, to give to the

former a stronger claim to free passage through the Straits

for her mercantile marine than that which can be supposed

to be enjoyed by other Powers. By Article 7, for instance,

of the Treaty of Adrianople of 1829, the Porte recognises



52 Ite; CONDUCT OF WARPABB

and declares the passage of the “ Canal de Constantinople,**

and of the Strait of the Dardanelles, to be entirely free and

open to Russian merchant vessels ; and goes on to extend

the same privilege to the merchant vessels of all Powers at

peace with Turkey. Article 24 of the Treaty of San

Stefano is still more explicit, providing that “ the Bosporus

and Dardanelles shall remain open in time of war as in time

of peace to the merchant vessels of neutral States arriving

from or bound to Russian ports.” The rest of the article

contains a promise by the Pofte never henceforth to establish

a ” fictitious blockade, at variance with the spirit of the

Declaration of Paris ”
; meaning thereby^ such a blockade

of ports on the Black Sea as had been enforced by Turkish

ships of war stationed at the entrance to the Bosporus.

It may well be doubted whether these articles, containing

concessions extorted from Turkey at fj|iie end of wars in

which she had been defeated, ought not, like so many other

provisions of the Treaty of San Stefano, t^have been

abrogated by the Treaty of Berlin. Thp^'are of such a

character that, in the struggle for exigence, Turkey cac:

hardly be blamed for disregarding them. As waa said

long ago, ” lus commerciorum aequum dit, at hoc acquius,

tuendae salutis.” The imperious necessities of self-pre-

servation were recognised both by Lord Morley and by

Lord Lansdowne in the debate which took place on May 8,

although Lord Lansdowne intimated that
**

the real question, which will have to be considered sooner or later, is

the extent to which a belligqfent Power, controlling narrow waters

which form a great trade avenge for the commerce of the world, is

justified in entirely closing such an avenue in order to facilitate the

hostile operations in which the Power finds itself involved.

It is, I think, clear that the solution of a question at onde
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80 llOTel and so delicate must be undertaken, not bj any

one Power, but by the Concert of Europe, or of the civilised

world, which must devise some guarantee for the safety

of any littoral Power which would be called upon in the

general interest to restrict its measures of self-defence. In

the meantime, we may surely say that the case is provided

for neither by established international law nor by “ Euro-

pean ” Treaties ;
and, further, that the Treaties between

Russia and Turkey, which do^provide for it, are not such

as it is desirable to perpetuate.

I am. Sir, your obedient servant,

I T. £. Holland.

Ozfoid, M»y 22 (1912).

THE CLOSING OF THE DARDANELLES

Sir,—

I

am reminded by Mr. Lucien Wolfs courteous

letter that I ought probably to have mentioned, in alluding

to the Treaty jf San Stefano, that it is doubtful whether

Art. XXIV. of^Ht Treaty is in force. It was certainly

lelt untouched by the Treaty of Berlin, but the language

of the relevant %rticle (III.) of the definitive Treaty of

Peace of 1879 is somewhat obscure, nor is much light to be

gained upon the point from the protocol of the 14th siance

of the Congress of Berlin, at which Art. XXIV. came up

fog discussion.

, The earlier Treaties, however, which were revived beyond

question by Art. X. of the Treaty of 1879, grant to Russian

merchant vessels full rights of^ssage between the Black

Sea and the .iEgean, exercisable, for all that appears, in

time of war as well as of peace, although these Treaties

contain no express words to that effect. Such rights, I
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would again urge, if enjoyed one by Power, should be

enjoyed by all ; upon terms to be settled, not by any pair

of Powers but by the Powers collectively.

1 am, Sir, your obedient servant,

T. £. HoLLaND.

Oxford, Jun^ 5 (1912).

Suction 8

Aerial Warfare

It may be desirable to supplement what is said in the

following letters by mentioning that the Decl'^iration of 1909 (to

remain in force till the termination of the third Peace Conference)

was ratified by Great Britain and the United States, almost

alone of the great Powers, on November 27, 1909 ; that aerial

navigation is regulated by the Acts 1 A 2 Geo. 5. c. 5, and

3 A 4 Geo. 5. c. 22 ;
and that an agreement upon the subject was

entered into between France and Germany, on July S6, 1913, by

exchange of notes, en attendant la conclusion d*une conven-

tion sur cette mati^re entre un plus grand nomKd^'etats (the

international Conference held at Paris in^>ul0 had failed to

agree upon the terms of such a Convention)
;
and that The HagSS

Conventions of 1907, Nos. iv. and ix. were very generally ratified

on Nov. 27, 1909, the last-named subject tj a reservation by

Great Britain.

THE DEBATE ON AERONAUTICS

Sir,—

I

t is not to be wondered at that the Chairnj^n

Committees declined to allow yesterday’s debate on

aviatii'^j^jj to diverge into an enquiry whether the Powers

could be
, tQ prohibit, or limit, the dropping of

high explosive. machines in war time. The

question is, how^cr^y^ qI interest, and it may be

desirable, with a view future discussions, to state precisely,
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81^ littk seems to be generally known upon the subject,

'*what has already been attempted in this direction.

In the Biglement annexed to The Ebgue C!onvention

ol 1899, as to the “ Laws and Customs of War on Land,"

Article 28, which specifically prohibits certain " means of

ipjuring the enemy," makes no mention of aerial methods

;

but Article 25, which prohibits " the bombardment of towns,

villages, habitations, or buildings, which are not defended,"

was strengthened, when the Biglement was reissued in

1907 as an annexe to the, as yet not generally ratified,

Hague Convention No. iv of that year, by the insertion,

after the word| “ bombardment," of the words, " by any

means whatever,” with the expressed intention of including

in the prohibition the throwing of projectiles from balloons.

The Hague j^onvention No. ix. of 1907, also not yet

generally ratified, purports to close a long controversy, in

accordance with the view which you allowed me to advocate,

with refeitnce to the naval manoeuvres of 1888, by pro-

hibiting the " L><.val bombardment of ports, towns, villages,

habitations, or buildings, which are not defended.” The

woiSls “ by any^means whatever ” have not been here in-

serted, one would incline to think by inadvertence, having

regard to what passed in Committee, and to the recital

of the Convention, which sets out the propriety of extend-

ing to ipival bombardments the principles of the Biglement

^
(cited, perhaps again by inadvertence, as that of 1899) as

to the Laws and Customs of War on Land.

But the topic was first sqn^rely dealt with by the first

of the three Hague Declarations of 1899, by which the

Powers agreed to prohibit, for five years, “ the throwing

of projectiles and explosives from balloons, or by other
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analogoaB new methods.” The Declaration was signed

and ratified by almost all the Powers concerned ; not/

however, by Oreat Britain.

At The Hague Conference of 1907^ when the Belgian

delegates proposed that this Declaration, which had expired

by efiEiux of time, should be renewed, some curious changes

of opinion were found to have occurred. Twenty-nine

Powers, of which Great Britain was one, voted for renewal,

but eight Powers, including Germany, Spain, France, and

Russia, were opposed to it,' while seven Powers, one of

which was Japan, abstained from voting. The Japanese

delegation had previously intimated that, in view of the

absence of unanimity on the part of the great military

Powers, there seemed to be no great use in binding their

country as against certain Powers, whil/, as against the

rest, it would still be necessary to study and bring to per-

fection this mode of making war.” Although the Declaration,

as renewed, was allowed to figure in the ” Act^nal ” of the

Conference of 1907, the dissent from it (jfi^ieveral Powers

of the first importance must render its ratification by tlJe

others highly improbable ; nor would it sjem worth ^hile

to renew, for some time to come, a proposal which, only

two years ago, was so ill received.

1 may perhaps add, with reference to wha^ was said

by one of yesterday’s speakers, that any provisio^l} on the

topic under discussion would be quite out of place in the

Geneva Convention, which deals, not with permissible

means of indicting injury, bili,exclu8ively with the treatment

of those who are suffering from injuries inflicted.

I am. Sir, your obedient servant,

T. E. HotLAND.
Oxford, August 3 (1909).
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THE AEBIAL NAVIGATION ACT
'M,

PRACnCAL DIFSICDLTIES

Sib,—The haste with which Colonel Seely’s Bill, author-

isiDg resort to extreme measures for the prevention of

aerial trespass under suspicious circumstances, has been

passed through all its stages, was amply justified by the

urgent need for such legislation, which Bussia seems to

have been the first to recognise. The task of those respon-

sible for framing regulations* for the working of the new

Act will be no easy one. They will be brought face to face

with practical ^fficulties, such as led to the adjournment

of the Paris Conference of 1910.

In the meantime, it may interest your readers to have

some due to wh|t has taken place, with reference to the

more theoretical aspects of the questions involved, in so

competent and representative a body as the Institut de

Droit International. The Institut has had the topic

under dbnsideration ever since 1900, more especially at

ifS sessions for the years 1902, 1906, 1910, and 1911. In the

volulnes of its ‘^Annuaire ” for those years will be found

not only the text of the resolutions adopted on each occasion,

together with a summary account of the debates which

preceded tfieir adoption, but also, fully set out, the material

which h%d been previously circulated for the information

of members, in the shape of reports and counter-reports

from inter-sessional committees, draft resolutions, and such

critical observations upon thafe documents as had been

received by the secretary. The special committee upon the

subject, of which M. Fauchille is Bappcrieur, is still sitting,

and the topic will doubtless be further debated at the
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sestnon of the Institat, which will this year be held at

Oxford. No saooeBB haB attended efforts to pass resolntions

in favonr of any interference with the employment of

aironefi in time of war, snch as was proposed by The (now

discredited) Hague Declaration, prohibiting the throwing

of projectiles and explosives from airships. With reference

to the use of these machines in time of peace, the debates

have all along revealed a fundamental divergence of opinion

between the majority of the Institut and a minority, com-

prising those English members who have made known their

views. Both parties are agreed that aerial navigation

must submit to some restrictions, but the yiajority, starting

from the Boman law dictum, “ NaturaU iure omnium

communia sunt oer, aqua proffuens, et mare,” would always

presume in favour of freedom of passa^. The minority,

on the other hand, citing sometimes the old English saying,

” Cuius est solum eius est usque ad coelum,” ^old that

the presumption must be in favour of sovereignty and

ownership as applicable to superimposed air space.

It is hardly necessary to observe that neither of f&e

maxims just mentioned was formulate^ with refelrence

to problems which have only presented themselves within

the last few years. The Bomans, in the passage quoted,

were thinking not of aerial space, but of the elelbent which

fills it. The old English lawyers were preoccupied with

questions as to projecting roofs and overhanging boughs

of trees. The problems now raised are admittedly in-

capable of solution a prfort,>but the difference between the

two schools of thinkers is instructive, as bearing upon

the extent to which those who belong to one or the other

school would incline towards measures of precaution
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ai^iinst abuses of the novel art. This difference was well

^soiamed np at one of oar meetings by Professor Westlake

as follows :
“ Conservation et passage, comment combiner

CCS deox droits ? Leqael des denx est la r^le ? Leqnel Tex*

ception ? Poor le Bapporteor (M. Fauohille) o’est le droit de

passage qoi prime. Poor moi o’est le droit de conservation."

I am, Sir, your obedient servant,

T. E. HotliAND.

Oxford, February 15 (1913).

SOVEREIGNTY OVER THE AIR

Sib,—Mr. .^rthar Cohen has done good service hy

explaining that .Great Britain has practically asserted the

right of a State ip absolute control of the air space vertically

above its territo'y- I however, perhaps be permitted

to remark that he seems to have been misinformed when he

states that the Institute of International Law has arrived

at no decision upon the subject. The facts are as follows

:

The problems presented by the new art of aerostation have

7een under the consideration of the Institute since 1900,

producing a large literature of reports, counter*reports,

observations, and draft rules, to debates upon which no

fewer than four sittings were devoted at the Madrid meeting

in 1911. Wide differences of opinion then disclosed them-

selves a« to territorial rights over the air, the radical opposi-

^
tion being between those members who, with M. Fauchille,

the Reporter of the Committee, would presume in favour of

freedom of aerial navigation, subject, as they would admit,

to some measures of territorial precaution, and those who,

like the present writer (" il se proclame oppose an principe

de la liberty de la navigation adrienne, et s’entiendrait
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plut6t an principe cuius est solum, huius est usque ad ooekm,

eny apportaataa besoin qaelqaes restrictions,” " Annnaire,”
‘

p. 821), would subject all aerial access to the discretion of

the territorial Power.

The discussion took place upon certain hoses, and No. 8

of these was ultimately adopted, though only by 21 against

10 votes, to the following effect :
—'* La circulation a4rienne

intemationale est libre, sauf le droit pour les 4tats sous-

jacents de prendre oertaines mesures h, determiner, en vne

de leur securite et de celle des'personnes et des biens de leur

territoire.”

The Institut then proceeded to deal wi^ hoses relating

to a .time of war, but was unable to maki much progress

with them in the time available. The aebate upon the

" Regime juridique des aerostats ” was ^ot resumed at

Christiania in 1911, nor is it likely to be at Oxford “ in the

autumn of the present year,” as Mr. Cohen has been led to

suppose. Other arrangements were found to be necessary,

at a meeting which took place a week ago between myself

and the other members of our bureau.

I am. Sir, your obedient sei;'<'ant,

T. E. Holland.
Oxford, Hojr 80 (1013).

Sbotion 4 «.V
I

Lawful BeMigerenis

GUBRILLi^ WARFARE

Sib,—^When Mr. Balfour last night quoted certain

articles of the ” Instructions for the Government of Armies

of the United States in the Field ” with reference to guerilla
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some observations were made, and questions pot,

which you vrill perhaps allow me to say a word

or two.

1. Mr. Healy seemed to think that something tamed

upon the date (May, 1898) at which these articles were

promulgated. In point of fact they were a mere reissue of

articles drawn by the well-known jurist Francis Lieber, and,

after revision by a military board, issued in April, 1868, by

President Lincoln.

2. To Mr. Morley’s enquiry, “ Have we no rules of our

own ? ” the answer must be in the negative. The tradi-

tional policy of our War Office has been to “ trust to the

good sense of Ibe British officer.” This policy, though

surprisingly justined by results, is so opposed to modem

practice and opiclon that, as far back as 1878-80, 1 endeav-

oured, without success, to induce the Office to issue to the

Army soiBe authoritative, though simple, body of instractions

such as have been issued on the Continent of Europe and

in America. The War Office was, however, content to

indude in its ” Manual of Military Law,” published in 1888,

a chapter which is avowedly unauthoritative, and expressly

stated to contain only “ the opinions of the compiler, as

drawn from the authorities cited.”

8. The Answer to Sir William Harcourt’s unanswered

question,, “ Were there no rules settled at The Hague?”

must be as follows. The Hague Convention of 1899, upon

the laws and customs of warfare,” ratified by this country

on September 4 last, binds tb^*contraoting parties to give

to their respective armies instractions in conformity with

the lUglement annexed to the Convention. This BigUment,

which is substantially a reproduction of the unratified
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projet of the Bnunels Conference of 1874, does deal, in

Articles 1-8, with gaerilla warfare. It is no doubt hij^j*

desirable that, as soon as may be, the drafting of rules in

accordance with the BigUment should be seriously taken in

hand, our Oovemment having now abandoned its non

pommua attitude in the matter. It will, however, be found

to be the case, as was pointed out by Mr. Balfour, that the

sharp distinction between combatants and non-combatants

contemplated by the ordinary laws of war is inapplicable

(without the exercise of undue severity) to operations such

as those now being carried out in South Africa.

I am, Sir, your obedient servant,

t/e. Holland.

Oxford, December 7 (1900).

“ Lieber’s Instructions,” issued in 1863 and reissued in 1898,

will doubtless be superseded, or modified, in consequence of the

United States having, on April 9, 1902, ratified the Coiivention of

1899, and on March 10, 1908, that of 1907, as to the Laws and

Customs of War on Land.

The answer to Mr. Morlej’s enquiry in 1900 would not now

be in the negative. The present writer’s representations resuIRd

in Mr. Brodrick, when Secretary for War, commissioning him

to prepare a Handbook of the Laws and Custorfls of War on Landt

which was issued to the Army by authority in 1904. On the

instructions issued by other National Governments, see the

author’s Laws of War on Land, 1908, pp. 71-73. ^

The answer, given in the letter, to Sir William Harcourt’s

question must now be supplemented by a reference touche Hand-

book above mentioned as having contained rules founded upon the

Riglement annexed to the Convention of 1899, and by a statemeni

that that Convention, with its Riglement, is now superseded by

Conventions No. iv. (with its ^Riglement) and No. v. of 1907, of

which account has been taken in a new Handbook upon Land

Warfare, issued by the War Office in 1913.

Art. 1, as to what is required from a lawful belligerent
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(aai' mit in {dllowing letter), and Art. 2, granting aome
4nifa1g«nc« to “ the population of a territory which has not been

oocnined who, on the approach of the enemy, spontaneously

take up arms to resist the invading troops, without having had

time to organise themselves in accordance with Art. 1,” are

idmtacal in the Biglement$ of 1899 and 1907. Cf. supra, p. 22.

THE BUSSIAN USE OF CHINESE CLOTHING

Sut,—If Bossian troops have actually attacked while

disguised in Chinese costume, they have certainly violated

the laws of war. It may, however, be worth while to point

out that the case is not covered, as might be inferred from

the telegram forwarded to you from Tokio on Wednesday

last, by the text^f Article 28 (/) of the Biglement annexed

to The Hague Convention “ on the laws and customs of war

on land." This micle merely prohibits “ making improper

use of the flag of truce, of the national flag or the military

distinguishing marks and the uniform of the enemy, as well

as of the distinguishing signs of the Geneva Convention.”

Article 1 of the Biglement is more nearly in point, in-

siiting, as it does, that even bodies not belonging to the

regular army, which, it is assumed, would be in uniform

(except in the case of a hasty rising to resist invasion),

shall, in order to be treated as “ lawful belligerents,” satisfy

the foUowiug requirements, viz.
:

—

“ (1) TJjiat of being oonunaoded by a person responsible for his

Abordinates

;

^
" (2) That of having a distinctive mark, recognisable at a distance

;

" (3) That of carrying their arms openly ; and

“ (4) That of conducting their oj^rations in accordance with the

laws and customs of war.”

The fact that, in special circumstances, as in the Boer

war, marks in the nature of uniform have not been insisted
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upon, has, of course, no bearing upon the complaint now

made by the Japanese Government.

All signatories of The Hague Convention are bound

to issue to their troops instructions in conformity with

the Biglement annexed to it. The only countries which,

so far as I am aware, have as yet fulfilled their obligations

in this respect are Italy, which has circulated the French

text of the Biglement without comment ; Bussia, which has

prepared a little pamphlet of sixteen pages for the use of its

armies in the Far East ; and<}reat Britain, which has issued

a Handbook, containing explanatory and supplementary

matter, besides the text of the relevant diplomatic Acts.

I am, Sir, your obedient serwnt,

Ti E. HoiiLand.

Oxford. October 21 (1904). »

Section 6
‘

Privateering

The three letters which immediately follow were written

to point out that neither belligerent in the war of 1898 was

under any obligation not to employ privateers. Within, ^^how-

ever, a few days after the date of the secoi^ of these letters,

both the United States and Spain, though both still to be reckoned

among the few Powers which had not acceded to the Declara-

tion of Paris, announced their intention to conduct the war in

accordance with the rules laid down by the DeclaratioQ.

Art. 3 of the Spanish Boyal Decree of April 23 was to tie

effect that '' notwithstanding that Spain is not bound by the

Declaration signed in Paris on April 16. 1856. as she expressly

stated her wish not to adhdte to it. my Government, guided

by the principles of intematipnal law, intends to observe,

and hereby orders that the following regulations for maritime

law be observed,’* viz. Arts. 2, 3, and 4 of the Declaration, after

setting out whioh, the Decree proceeds to state that the Govern-
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wli3e maintaining ** their right to iasne letters of marqae»

« . will organise, for the present, a service of auxiliary cruisers

. . . subject to the statutes and jurisdiction of the Navy.*’

The l^oclamation of the President of the United States, of

April 26 recited the desirability of the war being conducted

principles in harmony with the present views of nations,

and sanctioned by their recent practice,*’ and that it has already

been announced that the policy of the Government will not

be to resort to privateering, but to adhere to the rules of the

Declaration of Paris,” and goes on to adopt rules 2, 3, and 4 of

the Declaration.

Ten years afterwards, viz. on Jjj^nuary 18, 1908, Spain signified

her entire and definitive adhesion to the four clauses contained

in the Declaration,” undertaking scrupulously to conduct herself

accordingly. Mexico followed suit on February 13, 1909. The

United States are therefore now the only important Power which

has not formally bqmd itself not to employ privateers. It seems

unlikely that privAeers, in the old sense of the term, will be

much heard of in the future, though many questions may
arise as to '' volunteer navies ” and subsidised liners, such as

those touched upon in the last section, with reference to captures

made by tlie Malacca
;
possibly also as to ships “converted”

on the High Seas.

*OUE MERCANTILE MARINE IN WAR TIME

Sir,—There gan be no doubt that serious loss would

be occasioned to British commerce by a war between the

United States and Spain in which either of those Powers

should exefcise its right of employing privateers or of

confiscatidi enemy goods in neutral bottoms.

Before, however, adopting the measures recommended,

with a view to the prevention of this loss, by Sir George

Baden-Powell in your issue of this morning, it would be

desirable to inquire how far they would be in accordance

with international law, and what would be the net amount
of the relief which they would afford.
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It is hardly necsssiury to say that non-iiH>xnpHaBoe

with the provisions of the Declaration of Paris by a non-'

signatory carries with it none of the consequences of a

breach of the law of nations. The framers of that somewhat

hastily conceived attempt to engraft a paper amendment

upon the slowly matured product of oecumenical opinion,

far from professing to make general law, expressly state

that the Declaration '' shall not be binding except upon

those Powers who have acceded, or shall accede, to it.**

As regards Spain and the Uhited States the Declaration is

res inter alios acta.

It follows that, in recommending that any action taken

by privateers against British vessels sh^qild be treated as

an act of piracy. Sir George Baden-Powell is advocating

an inadmissible atrocity, which derives no countenance

from the view theoretically maintained by the United

States, at the outset of the Civil War, of the illegality

of commissions granted by the Southern ConfederatioUi

His recommendation that our ports should be “ closed
*’

to privateers is not very intelligible. Privateers would,

of course, be placed under the restrictions which* were

imposed in 1870, in accordance with Lord Granville’s

instructions, even on the men-of-war of belligerents. They

would be forbidden to bring in prizes, to stay more than

twenty-four hours, to leave within twenty-four hours of the

start of a ship of the other belligerent, to take more coal

than enough to carry them to the nearest home port, and

to take any further supply of coal within three months.

We might, no doubt, carry discouragement of privateers

by so much farther as to make refusal of coal absolute

in their case, but hardly so far as to deny entry to them

under stress of weather.
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*||l^dQ’s other suggestion are of a different order. Although

^ ootild not complain of the confiscation by either of the

iupposed belligerents of enemy property found in British

yessels» as being a violation of international duty, we mi^t,

at our own proper peril, announce that we should treat

such confiscation as '*an act of war.’* International law

has long abandoned the attempt to define a ” just cause of

war.” That must be left to the appreciation of the nations

concerned. So to announce Vould be, in effect, to say:

” Although by acting as you propose you would violate no

rule, yet the consequences would be so injurious to me that

I should throw yiy sword into the opposite scale.” We
should be acting in the spirit of the “Armed Neutralities”

of 1780 and 1800. The expediency of so doing depends,

first, upon the extent to which the success of our action

would oBviate the mischief against which it would be

directed ; and, secondly, upon the likelihood that the

benefit which could be obtained only by imposing a new

ruA of international law in invitos would counterbalance

the ^)dium incurred by its imposition. On the former

question it may be worth while to remind the mercantile

community that, even under the Declaration of Paris,

'neutral tr^e must inevitably be put to much inconvenience.

^ .^ny mer/hant vessel may be stopped with a view to the

# Verification of her national character, of which the flag

^is no conclusive evidence. She is further liable to be

visited and searched on suspicion of being engaged in the

carriage of contraband, or of enemy military persons, or

of despatches, or in running a blockade. Should the

commander of the visiting cruiser **have probable cause
”

for suspecting any of these things, though the vessel
9 W2
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in fact innocent of them, he ia jostified in patting a prise

crew on board and sending her into port, -with a view to the'

institution of proceedings against her in a prize Coart.

A non-signatory of the Declaration of Paris may investigate

and penalize, in addition to the above-mentioned list of

offences, the carriage of enemy goods. This is, no doabt,

by far the most important branch of the trade which is

carried on for belligerents by neutrals, bat it most not

be forgotten that even were this branch of trade universally

indalged, in accordance with the Declaration of Paris

neutral commerce would still remain liable to infinite

annoyance from visit and search, with its possible sequel

in- a prize Court.
^

The question of the balance between benefit to be gained

and odium to be incurred by insisting upon freedom to carry

the goods of belligerents I leave to the politicians.

I am, Sir, your obedient servant,

T. E. Holland.
The Atheuvum, April 16 (1898).

OUR MERCANTILE MARINE IN 'WAR TIME

Sir,—To-day’s debate should throw some light upon
%

the views of the Government, both as to exist'ng rules of

international law and as to the policy demandedNjy the in-

terests of British trade. ,It is, however, possible that the

Government may decline to anticipate the terms of the

Declaration of Neutrality*’which they may too probably

find themselves obliged to issue in the course of the next

few days, and it is not unlikely that the law officers may

decline to advise shipowners upon questions to which
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tii^ritatiTe replies can be given only vrith reference to

excrete cases by a prize Court.

You may perhaps, therefore, allov me in the meantime

to supplement my former letter by a few remarks,

partly suggested by what has since been written upon the

subject.

It is really too clear for argument that privateers are not,

and cazmot be treated as, pirates.

Sir George Baden-Powell still fails to see that the Declara-

tion of Paris was not a piece bf legislation, but a contract,

producing no effect upon the rights and duties of nations

which were not parties to it. We did not thereby, as he

supposes, “ decline to recognise private vessels of war as

competent to use force on neutral merchantmen.” We
merely bound ourselves not to use such vessels for such a

purpose. Sir George is still unable to discover for privateers

any other category than the ” stains of pirate.” He admits

that it would not be necessary for their benefit to resort to

” the universal use of the fore-yard-arm.” Let me assure him

thA the bearer of a United States private commission of

warVould run jio risk even of being hanged at Newgate.

President Lincoln, it is true, at the outset of the Civil War,

threatened to treat as pirates vessels operating under the

” pretend^ authority ” of the rebel States ; but be was

speedily mstructed by his own law Courts

—

e.g. in the

Savannah and in the Golden BocJkI (insurance) cases—that

*even such vessels were not pirates iure gentium. It is also

tolerably self-evident that we Cannot absolutely “ close
”

our ports to any class of vessels. There is no inconsistency

here between my friend Sir Sberston Baker and myself. We
can discourage access, and of course, by refusal of coal.
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imder egroBB hnposaible for priTSteerfl. Mr. Cdtman would

apparently be indined to carry this policy bo tar that he

wonld disarm and intern even belligerent ships of war which

should visit our ports : a somewhat hazardous innovation,

one wonld think.

It is quite possible that the question of privateering may

not become u practical one during the approaching war.

Both parties may expressly renounce the practice, or they

may follow the example of Prussia in 1870, and Russia

at a later date, in commissioning fast liners under the com-

mand of naval officers—a practice, by the by, which is not,

as Sir George seems to think,
“
right in the teeth of the

Declaration of Paris.” See Lord Granville’s despatch

in 1870.

On Sir George’s proposals with reference to the carriage

of enemy goods, little more need be said, except to deprecate

arguments founded upon the metaphorical statement that

” a vessel is part of the territory covered by her flag,” a

statement which Lord Stowell found it necessary to meet

by the assertion that a ship is a “ mere movable.” There

can be no possible doubt of the right, un£er international

law, of Spain and the United States to visit and search

neutral ships carrying enemy’s goods, and to co^scate such

goods when found. They may also visit and^searcb on

many other grounds, and the question (one of policy) ia

whether, rather than permit this addition to the list, we

choose to take a step which would practically make us
I

belligerent. This question also, it may be hoped, will not

press for solution.

In any case, let me express my cordial concurrence with

your hope that, when hostilities are over, some really
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nlrmal and testing agreement may be arrived at mtb

iphrence to the matters dealt vrith, as I venture to think

jirematnxely, by the Deoteration of Paris. A reform of

mieitime tew to which the United States are not a party

is of little worth. That search for contraband of war can

ever be suppressed I do not believe, and fear that it may

be many years before divergent national interests can be

so far reconciled as to secure an agreement as to the list of

contraband articles. In the meantime this country is un-

fortunately a party to that astonishing piece of draftsman-

ship, the “ three rules ” of the Treaty of Washington, to which

less reference than might have been expected has been made

in recent discussions. The ambiguities of this document*

which have prevented it from ever being, as was intended,

brought to the notice of the other Powers, with a view to

their acceptance of it, are such that its redrafting, or, better

still, its'cancellation, should be the first care of both con-

tracting parties when the wished-for congress shall take place.

May I add- that no serious student of international law

is*likely either to overrate the authority which it most

beneficially exercises, or to conceive of it as an unalterable

body of theory.

I am. Sir, your obedient servant.

right<i^.'t>ri

T. E. Houaxo.
BrightfS, .'rail 21 (1898).

OUB MERCANTILE MARINE IN WAR

Sib,—^Let me assure Sir deorge Baden-Powell that if,

as he seems to think, I have been unsuccessful in grasping

the meaning of his very interesting letters, it has not been

from neglect to study them with the attention which is due
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to anything which he may write. How privateering,

previously innocent, can have become piratical, ix, an

offence, everywhere justiciable, against the Law of Nations,

if the Declaration of Paris was not in the nature of a piece

of legislation, I confess myself unable to understand ; but

have no wish to repeat the remarks which you have already

allowed me to make upon the subject.

I shall, however, be glad at once to remove the impres-

sion suggested by Sir George’s letter of this morning, that

Article YIl. of the Spanish Decree of April 24 has any bear-

ing upon the legitimacy of privateering generally. The

article in question (following, by the by, the very question-

able-precedent of a notification issued by Admiral Baudin,

during the war between Prance and Mexico in 1889) merely

threatens with punishment neutrals who may accept letters

of marque from a belligerent Government.

I am. Sir, your obedient servant,

T. E. Holland.
Oxford, April 27 (1898).

«

THE DECLAEATION OF PAEIS
If

Sib,—There is really no question at issue between

your two correspondents Mr. Gibson Bowles and “ Anglo-

Saxon ” as to the attitude of the United StatS^ towards

the Declaration of Paris.
^

Mr. Bowles rightly maintains that the United States

has not acceded to the Declaration as a whole, or to its

second article, which exempts from capture enemy property

in neutral ships. He means, of course, that neither the

whole nor any part of that Declaration has been ratified

by the President with the advice and consent of the Senate.
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Tw whole oontains, indeed, an artide on privateering,

to which, as it stands, the United States have always

objected, and no part of the Declaration can be accepted

separately.

“ Anglo-Saxon,” on the other hand, is equally justified

in asserting that the ” officially-recorded policy ” of the

States, i.e. of the Executive, is in accordance with Article 2

of the Declaration. This policy has been consistently

followed for more than half a century. Its strongest

expression is perhaps to bo fohnd in the President’s Pro-

clamation of April 26, 1898, in which, after reciting that

it being desirable that the war with Spain ” should be

conducted upon principles in harmony with the present

views of nations and sanctioned by their recent practice,

it has already been announced that the policy of the Govern-

ment will not be to resort to privateering, but to adhere

to the rules for the Declaration of Paris,” he goes on to

” declare and proclaim ” the three other articles of the

Declaration. The rule of Article 2, as to exemption of

eneiBy goods in neutral ships, was embodied in Article 19

of th^ Naval ^r Code of 1900 (withdrawn in 1904, for

reasons not affecting the article in question), and reappears

in Article 17, amended only by the addition of a few words

relating to hostile assistance ” in the draft Code which

the United States delegates to the Conferences of 1907

and 1908 were instructed to luring forward ” with the

suggested changes, and such further changes as may be

made necessary by other agreements reached at the Con-

ference, as a tentative formulation of the rules which should

be considered.” (My quotation is from the instructions

as originally issued in English.) Such changes as have
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been made in the Code are dne to disonffid^ whidi have

taken place between high naval and legal anthorities at

the Naval War College. I do not know whether the annual

reports of these discussions, with which I am kindly supplied,

are generally accessible, but would refer, especially with

reference to the Declaration of Paris, to the volumes for

1904 and 1906.

It can hardly be necessary to add that no acts of the

Executive, such as the Proclamation of 1898, the order

putting in force the Code 6f 1900, or the instructions to

delegates in 1907 and 1909, amount to anything like a

ratification of the Declaration in the manner prescribed

by the Constitution of the United States.

I have the honour to be. Sir,

Your obedient servant,

T. E. Holland.

Oxford, January 4 (1011):
*

Section 6

Assassination

The following letter will sufficiently explain thacircumstance

to which it relates. Lord Elgin, Secretary of State for({he Colonies,

on April 30, 1906, informed a deputation that the offer of £600

for Bambaata had been withdrawn by the Natal Oovernment,

and a statement to the saAe effect was made on May 2,

Mr. Churchill, in the House of Commons.

Article 23 (6) of the Regulations of 1899, cited as confirmatory

of the condemnation of anything resembling assassination, is

reproduced in the Regulations as re-drafted in 1907. Cf. Lieber's

InHruoUonSy Art. 148.
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; But,—It was reported a few days ago that the Natal

Oovemmeat had offered a reward for Bambaata, dead or

ahve. I have waited for a statement that no offer of the

kind had been made, or that it had been made by some

over-zealous official, whose act had been disavowed. No

such statement has appeared. On the contrary, we read that

the price placed upon the rebel’s bead has excited native

cupidity.” It may therefore be desirable to point out that

what is alleged to have been done is opposed to the customs

of warfare, whether against foreign enemies or rebels.

By Article 28 (6) of The Hague Begulations “ it is especi-

ally prohibited to kill or wound treacherously individuals

belonging to the hostile nation or army ”
: words which,

one cannot doubt would include not only assassination

of individuals, but also, by implication, any offer for an

individual *' dead or alive.” The Begulations are, of course,

technically binding only between signatories of the con-

vention to which they pre appended ; but Article 28 {b) is

merely an exprdl'i enactment of a well-established rule of the

law of nations. A recent instance of its application occurred,

before the date of The Hague Convention, during operations

in the-nei^nbourhood of Suakin. An offer by the British

Admiral of a reward for Osman Digna, dead or alive, was,

Jt I mistake not, promptly canovlled and disavowed by the

home Government.

1 am. Sir, your obedient servant,

T. E. Holland.

Brighton, Ai»U 17 (1906).
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Seotiom 7

The Choice of Means of Injuring

BULLETS IN SAVAGE WARFAEE

Snt,—The Somaliland debate was sufficient evidence

that The Hague Convention “ respecting the laws and customs

of war on land ” is far more talked about than read. Colonel

Cobbe had, it appears, complained of the defective stopping

power, as against the foes whom he was encountering, of

the Lee-Metford bullet. It is the old story that wounds

inflicted by this bullet cannot be relied on to check the on-

rush of a hardy and fanatical savage, though they may

ultimately result in his death. Whereupon arises, on the

one hand, the demand for a more effective projectile, and,

on the other hand, the cry that the proposed substitute

is condemned by “ the universal consent of Christendom ”
;

or, in particular, “ by the Convention of The Hague,” which,

as was correctly stated by Mr. Lee, prohibits only the use

of arms which cause superfluous injury.

You print to-day two letters enforcing<^the view oi the

inefficiency against savages of the ordinary service bullet.

Perhaps you will find space for a few words upot^the question

whether the employment for this purpose o5i* a severer

form of projectile, such as the Dum Dum bullet, would be

a contravention of the “ l%ws of war.”

The law of the subject, as embodied in general inter-

national agreements, is to^’be found in four paragraphs;

to which, be it observed, nothing is added by the unwritten,

or customary, law of nations. Of these paragraphs, which

I shall set out textually, three affirm general principles,
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wipi the fourth contains a specific prohibition. The general

prhi^sions are as follows :

—

** The progress of cmlisation should have the effect of alleviating as

much as possible the calamities of war. The only legitimate object

which States should set before themselves during war is to weaken

the military forces of the enemy. For this purpose it is sufficient to

disable the greatest possible number of men. Tliis object would be

exceeded by the emplo3nnent of arms which would uselessly aggravate

^e sufferings of disabled men or render their death inevitable. The

employment of such arms would, therefore, be contrary to the laws of

humanity.” (St. Petersburg Declaration, 1868. Preamble.)

” The right of belligerents to adopt means of injuring the enemy is

not unlimited.” (Hague RlgUment^ Art. 22.)

” Besides the prohibitions provided by special conventions [the

Declaration of St. Petersburg alone answers to this description] it is

in particular prohibited (s) to employ arms, projectiles, or material of

a nature to cause superfluous injury.” (Ih, Art. 23.)

The only special prohibition is that contained in the

Declaration of St. Petersburg, by which the contracting

parties— *

” Engage mutually to renounce, in case of war among themselves,

the employment by their military or naval forces of any projectile of a

weight below 400 grammes which is either explosive or charged with

fulminating or inflammable^substancos.”

No one, so ftr as I am aware, has any wish to employ

a bnllet weighing less than 14 oz. which is either explosive

or charged ^ above. So far, therefore, as the generally

accepted laWs of warfare are concerned, the only question

as to the employment of Dum Dam or other expanding

ballets is whether they “ uselessly aggravate the sufferings

of disabled men, or render their death inevitable ”
; in other

words, whether they are “ of a nature to cause superfiaous

injury.” It is, however, probable that people who glibly

talk of such ballets being “ prohibited by The Hague Con-

vention” are hazily reminiscent, not of the Riglement
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ngned b}r the delegates of many of the Powers leinesented

at Tbe Hague in 1899, to the effect that

—

** Hie oontraoting Powers renounce the use ol bullets which expand

or flatty easily in the human body, such as bullets with a hard oasiiig,

which does not entirely cover the core, or is pierced with incisions.’*

To this declaration neither Great Britain nor the United

States are parties, and it is waste-paper, except for Powers

on whose behalf it has not only been signed, but has also

been subsequently ratified. ^

I am, Sir, your obedient servant,

T. E. Holland.

Athensaum dub. May 2 (1903).

The Declaration last mentioned (No. 3 of the first Peace

Conference) is now no longer waste paper, for Great Britain,

on August 17, 1907, at the fourth plenary sitting of the second

Peace Conference, announced her adhesion to it,{as also to

Declaration No. 2 of 1899, which forbids the employment of

projectiles constructed solely for the difiusion of sufEocating or

harmful gases.

The provisions of Arts. 22 and 23 (e) of the Rigl^ment

annexed to The Hague Convention of 1899 “ concerning the

Laws and Customs of War on Land,'* as qur.rted in the letter,

have been textually reproduced in Arts. 22 and 23 (e) of the

Biglement annexed to The Hague Convention, No. iv. of 1907,

on the same subject, ratified by Great Britain oi\ November 27,

1909.
'

The written law as to the choice of weapons may be taken

therefore to start from the general principles laid down in the

preamble to the Declaratiofi of St. Petersburg (though held by

some Powers to err in the direction of liberality), and in Arts.

22 and 23 (a) of The Hague lUglement, The speciaUy prohibited

means of destruction are, by the Declaration of St. Petersburg,

explosive bullets ; by Hie Hague Riglementy Art. 23 (a) poison

or poisoned arms ; by The Hague Declarations of 1899, Nos, 2

and 3, ** projectiles the sole object of which is the difEosion of
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which does not entirely cover the core, or is pierced with

in<M^/’ As to No. 1, see supra, p. 54. It must be remarked

tbit the Declarations of St. Petersburg and of The Hague,

uidike The Hague lUglement, apply to war at sea, as well as on

land.

Cf, supra, p. 22, and see the author’s The Laws of Ifar on

La/nd {written and unwritten), 1908, pp. 40-43.

Seotios^ 8

The Geneva Convention

As far back as the year 1870, the Society for the Prevention

of Cruelty to Animals exerted itself to induce both sides in the

great war then commencing to make some special provision for

relieving, or terminating, the sufferings of horses wounded in

battle.

In 1899^t made the same suggestion to the British War Office,

but the reply of the Secretary of State was to the effect that

” he is informed that soldiers always shoot badly wounded horses

after, or during, a battle, whenever they are given time to do so,

ue, \^enever the operation does not involve risk to human life.

He fears that no more ^an this can be done unless and until

some •international convention extends to those who care for

wounded animals the same protection for which the Geneva

Convention provides in the case of men ; and he would suggest

that you shou^ turn your efforts in that direction.”

Thereupon, Mr. Lawrence Pike, on November 23, addressed

to The Times the letter which called forth the letter which follows.

• WOUNDED HOESE8 IN WAE

Sir,—Everyone must sympathise with the anxiety felt

by Mr. L. W. Pike to diminish the sufferings of horses upon

the field of battle. How far any systematic alleviation

of such sufferings may be compatible with the exigencies
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of warfare must be left to the dedsion of military experts.

In the meantime it may be as well to assure Mr. Pike that

the Geneva Convention of 1864 has nothing to do with the

question, relating, as it does, exclusively to the relief of

human suffering. This is equally the case with the second

Geneva Convention, which Mr. Pike is right in supposing

never to have been ratified. He is also right in supposing

that “the terms of the convention are capable of amend-

ment from time to time,” but wrong in supposing that

they can be amended “by® the setting up of precedents.”

The convention can be amended only by a new convention.

It is not the case that Article 7 of the convention, which

merely confides to commanders-in-chief, under the instruc-

tions of their respective Governments, “ les details d'ex6cu-

tion de la presents convention,” gives them any authority

to extend its scope beyond what is expressly stated to

be its object—ufe. “ Tamdioration du sort des"' militaires

bless6s dans les armies en campagne.” While, however, the

Geneva Convention does not contemplate the relief of

animal suffering, it certainly cannot be “ set up as a -bar
”

to the provision of such relief. 'Comm^ders who may

see their way to neutralising persons engaged in the succour

or slaughter of wounded horses would be quite within their

powers in entering into temporary agreem'^ts for that

purpose.

I may add that the “ Convention concerning the laws

and customs of war on land,” prepared by the recent com

ferenoe at The Hague, andssigned on behalf of most Govern-

ments, including our own, though not yet ratified, contains

a chapter “ Des malades et des bless4s,” which merely states

that the obligations of belligerents on this point are governed
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the Convention of Geneva of 1864| with saoh modifica**

as may be made in it. Among the aspirations (vomx)

recorded in the “ Acte final ” of the conference, is one to

the effect that steps may be taken for the assembling of

a special conference, having for its object the revision of

the Geneva Convention. Should such a conference be

assembled Mr. Pike will have an opportunity of addressing

it upon the painfully interesting subject which he has

brought forward in your columns.

Your obedient servant,

T. E. Holland.

Oxford, November 27 (1899).

The “ second Geneva Convention,” above mentioned, was the

“Projet d’Articles additionnels,” signed on October 20, 1868,

but never ratified.

Art. 21 of the R^lement annexed to The Hague Convention of

1899 as to|he Laws and Customs of War on Laud,” stating that

“ the obligations of belligerents, with reference to the care of the

sick and wounded, are governed by the Convention of Genova of

August 22, 1864, subject to alterations which may be made in it,”

is now represented by Art. 21 of The Hague lUglctnent of 1907,

whicS mentions “ the Cmivention of Geneva,” without mention

of any date, or oi^possible alterations. The Convention intended

in this later Rdglement is, of course, that of 1906, for the

numerous Poweryroich have already ratified it, since for them

it has supers^dm that of 1864. The British ratification, of

April 16, 1907, was subject to a reservation, the necessity for

which was intended to be removed by 1 & 2 Geo. 5. c. 20, as to

which, see the letter which follows. The later is somewhat wider

jn scope than the earlier Convention, its recital referring to

“ the sick,” as well as to the wounded, and its first article naming

not only “ les militaires,” but ^Iso “ les autres personnes

officiellement attachees aux armees.”

With a view to the expected meeting of the Conference by

which the Convention was signed in 1906, Mr. Pike and his friends

again, in 1903, pressed upon the British Government their
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dasire that the new Convention ahoold extend protection to

persons engaged in relieving the sofierings of wounded horses.

The British delegates to the Conference, however, who had

already been appointed, and were holding meetings in prepamtion

for it, were not prepared to advise the insertion of prdvisions

for this purpose in the revised Convention of Geneva.
“ The principles of the Geneva Conventions ” of .1864 ,and

1906 were applied to naval warfare by The Hague Convention

of 1899, No. iii., and by The Hague Convention of 1907, No. x.,

respectively. The last-named Convention has not yet been

ratified by Great Britam.

GOVEBNMENT BILLs'aND INTEENATIONAL

CONVENTIONS

' Sir,—^You have already allowed me to point out how

singularly ill-adapted is the resuscitated “ Naval Prize

Consolidation Bill ” to inform Parliament upon the highly

technical points as to which a vote in favour of the Bill

might be supposed to imply approval of the Government

policy.

Two other Bills have now been presented to the House

of Commons in such a shape as to raise a doubt whether

the wish of the Government, or of tiae draf^tsman, has been

that the topics to which they relate shall be discussed

en pleine connaissance de cause, n*

The “ Geneva Convention Bill is intend^’ to facilitate

the withdrawal of reservations subject to which the Conven-

tion was ratified by Great Britain. These reservations,

upon which I insisted at Geneva, somewhat to the surprise

of my French and BussiaiT’colleagues, relate to Arts. 23, 27,

and 28 of the Convention, one of the effects of which would

have been to impose upon our Government an obligation

to carry through, within five years, an Act of Parliament,
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j^kiBg the employment of the Geneva emblem or name*

^fioept for military purposes* a criminal offence. Any one

who knows something of the difficulties which beset legis-

lation in this country, especially where commercial interests

are involved, will see that the performance of such an under-

taking might well have proved to be impossible. Though

myself strongly in favour of placing, at the proper time and

in an appropriate manner, legislative restrictions upon the

general use of the emblem and name, I can hardly think

the Bill now before Parliament to be well adapted for its

purpose. The ** Memorandum ” prefixed to it ought surely

to have stated, in plain language, the effect of the articles

in question and the reasons which prevented them from

being ratified together with the rest of the Convention.

Instead of this, only one of those articles is cited, and few

members of Parliament will be aware that an omitted para-

graph of that article requires that the use of the emblem

or name should be penalised by British law at the latest five

years and six months from the date of the British ratification,

whisk was deposited on April 16, 1907—i.c., not later than

October 16, 14J2. Tfiis requirement is not satisfied by

the Bill, which, e\^ if passed in the present Session, would

preserve intac^® 1915 the rights of proprietors of trade-

marks, while somewhat harshly rendering forthwith illegal

the user of the emblem or name by all other persons.

On the drafting of the ** Secqpd Peace Conference Con-

^?^entions Bill,*’ I will only remark that neither in the pre-

amble nor elsewhere is any inforffiation vouchsafed as to the

Conventions, out of thirteen drafted at The Hague, which

are within the purview of the Bill. The reader is left to

puzzle out for himself, supposing him to have the necessary
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materials at hand, that certain clauses of the Bill relate

respectively to certain articles which must be looked for

in the Conventions numbered L, V,, X., XII., and XIIL

I am, Sir, your obedient servant,

T. E. Holland.

Tho AtbensBum. July 7 (1911).

As to the fate of the ** Naval Prize Consolidation Bill,'^

see mfra, Ch. V. Section 10.

The enactment of the “ Geneva Convention Bill as 1 A 2

Geo. 5. c. 20 has been already mentioned (p. 81, supra).

Questions were put and ob^ctions raised, in the sense of my
criticisms upon the drafting of the “ Second Peace Conference

(Conventions) Bill'" of 1911, upon several occasions in the

House of Commons, and the Bill ^was finally withdrawn on

December 16 of that year.

Section 9

Enemy Property in Occupied Territory

By Art. 55 of The Hague lUglement of 1899, which reproduces

Art. 7 of the Brussels Projet, and is repeated as Art. 55 of the

Riglement of 1907 :
“ The occupying State shall rcgard^tself

as being only administrator and usiK»ructuajy of the public

buildings, immoveable property, forests and agricultural under-

takings belonging to the hostile State and s^. ^'ated in the hostile

country. It must protect the substance of thV
;?
properties and

administer them according to the rules of usufruct^”

The following letter touches incidentally upon the description

of the rights of an invader over certain kinds of State property

in the occupied territory as bring those of a “ usufructuary."

INTERNATIONAL “ USUFRUCT

Sir,—The terminology of the law of nations has been

enriched by a new phrase. We are all getting accustomed

to ** spheres of influence.” We have been meditating for
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ibme time past upon the interpretation to be put upon ** a

lease of sovereign rights/’ But what is an international

•* usufruct ” ? The word has, of course, a perfectly ascer-

tained sense in Boman law and its derivatives ; but it has

been hitherto employed, during perhaps two thousand years,

always as a term of private law

—

i.e. as descriptive of a right

enjoyed by one private individual or corporation over the

property of another. It is the “ ius utendi fruendi, salva

rerum substantia.” The usufructuary of land not merely has

the use of it, but may cut its forests and work its mines, so

long as he does not destroy the character of the place as he

received it. His interest terminates with his life, though it

might also be granted to him for a shorter period. If the

grantee be a corporation, in order to protect the outstanding

right of the owner an artificial limit is imposed upon the

tenure

—

e.g, in Boman law 100 years, by the French Code

80 years. For details it may suffice to refer to the Institutes

of Justinian, II. 4; the Digest, VII. 1 ; the Code Civil,

sects. 573-636
; the new German Civil Code, sects. 1080-

1083.

it remainsTo be seen how the conception of ” usufruct
”

is to be importejJ i^to the relations of sovereign States, and,

more especial^f^ what are to be the relations of the usufruc-

tuary to States other than the State under which he holds.

It is, of course, quite possible to adapt the terms of Boman

private law to international use. Dominium,” ” Possessio,”

“ Occupatio,” have long been so adapted, but it has yet to be

proved that “ Usufructus ” is equally malleable. I can recall

no other use of the term in international discussions than

the somewhat rhetorical statement that an invader should

consider himself as merely the “ usufructi^ry ” of the

/
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resonrces of the country which he is invading; which is no

mote than to say that he should nse them “ en bon de

famille.” It will be a very different matter to pat a strict

legal construction upon the grant of the “ usufruct ” of Port

Arthur. By way of homage to the conception of such a

grant, as presumably creating at the outside a life*interest,

Bussia seems to have taken it, in the first instance, only

for twenty-five years. One may, however, be pardoned for

sharing, with reference to this transaction, the scruples

which were felt at Borne as to allowing the grant of a

usufruct to a corporation
—

“ perioulum enim esse videbatur,

ne perpetuus fieret.”

I am. Sir, your obedient servant,

T. £. Holland.
Oxford, March 30 (1898).

P.S.—It would seem from M. Lehr’s t^Uments du droit

cwU Busse that “ usufruct ” is almost unknown to the law

of Bussia, though a restricted form of it figures in the code

of the Baltic provinces.
*1 *

It is certain that, apart from general conventions, inter'

national law imposes no liability on an inv^er to pay for

requisitioned property or services, or to ^^our any receipts

which he may have given for them.

The Hague Convention of 1899 made no cnange in this

respect. Articles 51 and 52 of the R^lement annexed to the

Convention direct, it is true, that receipts should be given for

contributions (“ un re9U sera^ delivre aux contribuables *') also

for requisitions in kind, if not paid for (“ elles seront con8tat4e8

par des re9us”), but these receipts were to be merely evidence

that money or goods have been taken, and it was left an open

question, by whom, if at ail, compensation was to be made for

the losses thus established.

The Riglement of 1907 is more liberal than that of 1899 with

reference to rf^quisitioned property (though not with reference
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ip^^oontributions). By tbe new Art. 52,
"" supplies famish^ in

i^d shall be paid for, so far as possible, on the spot. If not,

tiliey shall be vouched for {comtaUes) by receipts, and payment

df the sums due shall be made as soon as may be.*' The Hague
Convention mentioned in the following letter is, of course, that

of 1899.

EEQUISITIONS IN WAEFAEE

Sir,—^A few words of explanation may not be out of place

with reference to a topic touched upon last night in the

House of Commons

—

viz. the liability of the British Govern-

ment to pay for stock requisitioned during the late war from

private enemy owners. It should be clearly understood that

no such liability is imposed by international law. The

commander of invading forces may, for valid reasons of his

own, pay cash for any property which he takes, and, if he

does not do so, is nowadays expected to give receipts for it.

These receipts are, however, not in the nature of evidence of

a contract to pay for the goods. They are intended merely

to constater the fact that the goods have been requisitioned,

with a view to any indemnity which may eventually be

grflited to the sufferers by their own Government. What

steps shoul3%e taji^n by a Government towards indemni-

fying enemies have subsequently become its subjects,

as is now hoff|>ily the case in South Africa, is a question not

of international law, but of grace and favour.

An article in the current number of the Review of Reviews,

to which my attention has jiftt been called, contains some

extraordinary statements upon tbe topic under discussion.

The uninformed public is assured that “ we owe the Boers

payment in full for all the devastation which we have inflicted

upon their private property ... it is our plain legal obli-

gation, from the point of view of international law, to pay
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it to the last farthing.” Then The Hague Convention is

invoked as permitting interference with private property

"only on condition that it is paid for in cash by the con-

queror, and, if that is not possible at the moment, be must

in every case give a receipt, which he must discharge at the

conclusion of hostilities.” There is no such provision as to

honouring receipts in this much-misquoted convention.

Your obedient servant,

T. E. HoliiAMD.
Oxford, July 30 (1902):

Section 10

Enemy Property at Sea

PEIVATE PROPERTY AT SEA

Sib,—The letter which you print this morning from

Mr. Charles Stewart can hardly be taken as a serious

contribution to the discussion of a question which has

occupied for many years the attention of politicians, ilfcer-

national lawyers, shipowners, tradersVyUnd Eaval experts,

Mr. Stewart actually thinks that Lord Syob^am’s argument

to the effect that ‘‘ the fear of the severe ebiiQomic strain

which must result from the stoppage of a great commerce

is a factor which makes for peace ” may be fairly para-

phrased as advice to “ retain the practice because it is so

barbarous that it will sicken the enemy of warfare.” He
goes on to say that this argument ” would apply equally

to the poisoning of wells and to the use of explosive bullets.”

It may be worth while to contrast with the attitude of

a writer who seems unable to distinguish between economic

\
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pieitare and physical cruelty that taken up by a competent

body, the large majority of the members of which belong

to nations which, for various reasons, incline to the abolition

of the usage in question. The Institut de Droit Inter-

national, encouraged by the weight attached to its Manual

of tte Law of War on Land by the first and second Peace

Conferences, has been, for some time past, working upon

a Manned of the Laws of War at Sea. At its Christiania

meeting in 1912 the Institut, while maintaining the

previously expressed opinion of a majority of its members

in favour of a change in the law, recognised that such a

change has not yet come to pass, and that, till it occurs,

regulations for the exercise of capture are indispensable,

and directed the committee charged with the topic to draft

rules presupposing the right of capture, and other rules

to be applied should the right be hereafter surrendered

{Annuaire, t. xxv., p. 602).

The committee accordingly prepared a draft, framed in

accordance with the existing practice, to the discussion of

whiclhtilglnstitut devoted the whole of its recent session

at Okford, e^-ituall^ giving its imprimatur to a Manual

of the law of maritime warfare, as between the belligerents,

in 116 articlea({^ As opportunity serves, the committee

will prepare a second draft, proceeding upon the hypothesis

that the right of capturing private property at sea has been

surrendered, which, in its tum,^will be debated, word for

*word, by the Institut de Droit International.

I am. Sir, your obedient servant,

T. E. Holland.

Oifoid, November 4 (1913).
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Sbotxon 11

Martial Law

The first of the letters which follow has reference to the

case of two Boer prisoners who, having taken the oath of neu-

trality on the British occupation of Pretoria, attempted to

escape from the town. Both were armed, and one of them
fired upon and wounded a sentinel who called upon them to stop.

They were tried by court-martial, condemned to death, and shot

on June 11, 1901. The Hague Convention quoted in the letter

is that of 1899, but the same Art. 8 figures in the Convention

of 1907.

The second and third of these letters relate to a question of

English public law, growing out of the exercise of martial law

in British territory in time of war. One Marais, accused of

having contravened the martial law regulations of May 1, 1901,

was imprisoned in Cape Colony by military authority, and the

Supreme Court at the Cape held that it had no authority

to order his release. The Privy Council refused an application

for leave to appeal against this decision, saying that “ no doubt

has ever existed that, when war actually prevails, the ordinary

courts have no jurisdiction over the action of the military author-

ties " ; adding that “ the framers of the Petition of Right knew
well what they meant when they made a condition of peace the

ground of the illegality of unconstitutional procedure ** parte

D. P. Marais, [1902] A.C. 109). Thereupon arp»^ a "discussion

as to the extent of the prohibition of tn^xercfse of martial law

contained in the Petition of Right
;
and^r. Edward Jenks, in

letters to The Times of December 27, 1901, anox^anuary 4, 1902,

maintained that the prohibition in question was not confined to

time of peace.

The last letter deals with the true character of a Proclama-

tion of Martial Law, and suggested by the refusal of the

Privy Comicil, on April 2, 1906, to grant leave to appeal from

sentences passed in Natal by court-martial, in respect of acts

committed on February 8, 1906, whereby retrospective effect

had, it was alleged, been given to a proclamation not issued

till the day after the acts were committed. See Mcomini

Mzinelwe and Wanda v. H.E. the Governor and the A.-G. for

the Colony of JWatal, 22 Tifnes Law Reports^ 413.
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THE EXECUTIONS AT PEETORIA

Bnt,—No doubt is possible that by international law, as

probably by every system of national law, all necessary

meanS|^ including shooting, may be employed to prevent the

escape of a prisoner of war. The question raised by the

recent occurrence at Pretoria is, however, a different one

—

vu. What are the circumstances in connection with an

attempt to escape which justify execution after trial by

court-martial of the persons concerned in it ? This question

may well be dealt with apart from the facts, as to which we

are as yet imperfectly informed, which have called for Mr.

Winston Churchill’s letter. With the arguments of that

letter I in the main agree, but should not attach so much

importance as Mr. Churchill appears to do to a chapter of

the British Manual of Military Law, which, though included

in a Government publication, cannot be taken as official,

since it is expressly stated “ to have no official authority
”

and to “ express only the opinions of the compiler, as drawn

frona^ti^uthorities cited.”

> propoSB^fcwithoiif comment, to call attention to what

may be found upSn this subject in conventional Inter-

national Law,^ one or two representative national codes,

and in the considered judgment of the leading contemporary

international lawyers.

I. The Hague “ Convention%on the laws and customs of

’ war on land ” (ratified by twenty Powers) lays down :

—

“Abxiole VIU.—^Prisoners of wax shall be subject to the laws

legulations, and orders in force in the army of the State into whose

bands they have fallen. Any act of insubordination warrants the adop*

tion as regards them of such measures of severity as may be necessary.

Escaped prisoners, recaptured before they have succeeded in rejoining
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amy, or before qnittii^^ tbe t^toiy ooocipied the aney that

eaptored them, are liable to disciplinary punishment. Prisoners who
after succeeding in escaping are again taken prisoners are not liable to

any punishment for their previous flight.’*

The Hague Conference, in adopting this article, adopted

also, as an authentic interpretation of it, a statement that

the indulgence granted to escapes does not apply to such

as are accompanied by special circumstances,” of which

the instances given are ” complot, r6beDion, 6meute.”

" Abticlb Xn.—^Any prisoner of war who is liberated on parole and

recaptured bearing arms against the Government to which he had

pledged his honour, or against the allies of that Government, forfeits

his right to be treated as a prisoner of war, and can be put on his trial.”

II. By the United States Instructions :

—

** Article 77.—^A prisoner of war may be shot or otherwise killed in

his flight; but neither death nor any other punishment shall be

inflicted on him simply for his attempt. ... If, however, a conspiracy

is discovered, the purpose of which is a united or general escape, the

conspirators may be rigorously punished even with death, &c.”

” Article 78.—^If prisoners of war, having given no pledge nor made

any promise on their honour, forcibly, or otherwise, escape, and are

captured again in battle, after having rejoined their own arrry; they

shall not be punished for their escape.” ^
” Article 124.—Breaking the parole is pS^shed with death when

the person breaking the parole is captured again.”

\
Cf. the French Code de Justice Militaire, Article 204, and

other Continental codes to the same effect.

III. The Manuel des Lp& de la guerre sur terre of the

Institute of International Law lays down :

—

” Article 68.—Si le fugitif 'ressaisi ou capture de nouveau avait

donn4 sa parole de ne pas s’4vader, il peut 6tre priv4 des droits de

prisonnier de guerre.”

*' Article 78.—Tout prisonnier Iib4r4 sur parole et repris portant les

armes contre le gouvemement auquel il I’avait donn4e, peut 6tre priv4
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di dioits de joiaoimier de gaene, k mome que, postdrieuxement k

M UbkoAha, il n*ait dtd oompris dans on cartel d’dohange sane

ooiiditiooa.’*

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, June 17 (1901)*

THE PETITION OP EIGHT

Sir,—This is, I think, not a convenient time, nor perhaps

are your columns the place, for an exhaustive discussion of

the interpretation and application of the Petition of Bight.

It may, however, be just worth while to make the following

remarks, for the comfort of any who may have been

disquieted by the letter addressed to you by my friend

Mr. Jenks :

—

1. Although, as is common knowledge, the words '*in

time of peijfcce,” so familiar in the Mutiny Acts from the reign

of Queen Anne onwards, do not occur in the Petition, they do

occur, over and over again, in the arguments used in the

House of Commons by “ the framers of the Petition of Eight,”

to enjplo^hjyijhraseology of the judgment recently delivered

in the Privy Council ny the Lord Chancellor.

2. The proh^ition contained in the Petition, so far from

being “ absolute and unqualified,” is perfectly specific. It

refers expressly to ” Commissions of like nature ” with certain

Commissions lately issued :— ^

• which certain persons have been assigned and appointed

Commissioners, with power and authority to proceed within the land,

aocording to the justice of martial law, against such soldiers or mariners,

or other dissolute persons joining with them, as should commit any

murder, robbery, felony, mutiny, or other outrage or misdemeanour

whatsoever, and by such summary course and order as is agreeable to

martial law, and is used in armies in time of war, ^
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The text of these CommissioDS, the reToeation oi which

is demanded by the Petition, is still extant.

8. The Petition neither affirms nor denies the legality of

martial law in time of war ; although its advocates were

agreed that at such a time martial law would be applicable

to soldiers.

4. A war carried on at a distance from the English shores,

as was the war with France in 1628, did not produce such

a state of things as was described by the advocates of the

Petition as “ a time of war.’.’ “ We have now no army in the

field, and it is no time of war,” said Mason in the course of

the debates. “ If the Chancery and Courts of Westminster

he shut up, it is time of war, but if the Courts be open, it is

otherwise
;
yet, if war be in any part of the Kingdom, that

the Sheriff cannot execute the King’s writ, there is tempus

belli," said Bolls.

I am, Sir, your obedient servant,

T. E. HoiiIiAND.

Oxford, December 31 (1901).

THE PETITION OP EIGHT
V

SiE,—In a letter which you allowed me to address to you

a few days ago, I dealt with two perfectly -distinct topics.

In the first place I pointed out that the words occurring

in a recent judgment of the Privy Council, which tvere cited

by Mr. Jenks as a clear ekample of an assumption “ that

the Petition of Bight, in prohibiting the exercise of martial

law, restricted its prohibition to time of peace,” imply, as I

read them, no assumption as to the meaning of that docu*

ment, but merely contain an accurate statement of fact as

to the line of argument followed by the supporters of the



MAOTIAL LAW 96

p4^oii in the House of Commons. Gan Mr. Jenks really

8u;9]|^se that in making this remark I was appealing from

the * text of the Petition ’ to the debates in Parliament ?

I then proceeded to deal very shortly with the Petition

itself, showing that while it neither condemns nor approves

of the application of martial law in time of war (see Lord

Blackburn’s observations in R. v. Eyre), the prohibition

contained in its martial law clauses, so far from being ** abso-

lute and unqualified,” relates exclusively to ” commissions

of like nature ” with certain conimissions which had been

lately issued (at a time which admittedly, for the purposes

of this discussion, was not ” a time of war ”), the text of which

is still preserved, and the character of which is set forth in

the Petition itself, as having authorised proceedings within

the land, ” according to the justice of martial law, against

such soldiers or mariners,” as also against ” such other

dissolute persons joining with them,” &c. The description

of these commissions, be it observed, is not merely introduced

into the Petition by way of recital, but is incorporated by

exprosjjjeference into the enacting clause.

Thus muftliwid no more I thought it desirable to say upon

these two topics by way of dissent from a letter of Mr. Jenks

upon the subjee/y. In a second letter Mr. Jenks rides off

into fresh country. I do not propose to follow him into

the history of the conferences which took place in May, 1628,

after the framing of the Petition ^f Right, except to remark

that what passed at these conferences is irrelevant to the

interpretation to be placed upon the Petition, and, if relevant,

would be opposed to Mr. Jenks’s contention. It is well

known that the Lords pressed the Commons to introduce

various amendments into the Petition and to add to it
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famoos reaemtion of the “ sovereign power ” of the King.

One of the proposed amendments referred, as Mr. Jenks says,

to martial law, forbidding its application to “ any bat soldiers

and mariners,” or “ in time of peace, or when yonr Majesty’s

Army is not on foot.’’ The Commons’ objection to this

seems to have been that it was both unnecessary' and

obscurely expressed. “ Their complaint is against commis-

sions in time of peace.” “ It may be a time of peace, and yet

his Majesty’s Army may be on foot, and that martial law

was not lawful here in England in time of peace, when the

Chancery and other Courts do sit.” “ They feared that this

addidon might extend martial law to the trained bands,

fpr the uncertainty thereof.” The objections of the Commons

were, however, directed not so much to the amendments in

detail as to any tampering with the text of the Petition.

“ They would not alter any part of the Petition ” (nor did

they, except by expunging two words alleged to be needlessly

offensive), still less would they consent to add to it the

reservation as to the “ sovereign power ” of the King.

The story of these abortive conferences, howeve'- inter-

esting historically, appears to me to have i? . uearing upon

the legality of martial law, and I have no intention of

returning to the subject. \

1 am. Sir, your obedient servant,

T. £. Holund.
Oxford, January 8 (1902).

^

MABTIAIi LAW IN NATAL

Sin,—It seems that in the application made yesterday

to the Judicial Committee of the Privy Council, on behalf

‘(^atal natives under sentence of death, much stress was
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bid upon the argument that a proclamation of martial law

eannot have a retrospective application. You will, perhaps,

therefore allow me to remind yonr readers that, so far from

the date of the proclamation having any bearing upon the

merits of this painful case, the issue of any proclamation

of martial law, in a self-governing British colony, neither

increases nor diminishes the powers of the military or other

authorities to take such steps as they may think proper

for the safety of the country. If those steps were properly

taken they are covered by the eommon law ; if they have

exceeded the necessities of the case they can be covered

only by an Act of Indemnity. The proclamation is issued

merely, from abundant caution, as a useful warning to those

whom it may concern.

This view, I venture to think, cannot now be seriously

controverted ; and I am glad to find, on turning to Mr.

Clode’s Military and Martial Law, that the passage cited

in support of Mr. Jellicoe’s contention as to a proclamation

having no retroactive application is merely to the effect that

this is if certain statements, made many years ago in a

debate upon tnS'subject, are correct. As to their correctness,

or otherwise, Mr. Clode expresses no opinion.

I iim. Sir, your obedient servant,

T. E. HoiiLand.
Oxford, April 3 (1906).

^

Section 12

The Naval Bombardment o/ Open Coast Tovms

The four letters which first follow were suggested by the

British Naval Manoeuvres of 1888, during which operations

were supposed to be carried on, by the squadron playing the
* B
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of a liost^e fleet, wUch I ventured to aseert to be in contravention

of intematicmal law. Many letters were written by naval men
in a contrary sense, and the report of a committee of admirals

appointed to consider, among other questions, “the feasibility

and expediency of cruisers making raids on an enemy’s coasts and

unprotected towns for the purpose of levying contributions,” was

to the effect that “ there can be no doubt about the feasibflity of

such operations by a maritime enemy possessed of sufficient

power ; and as to the expediency, there can be as little doubt

but that any Power at war with Great Britain will adopt every

possible means of weakening her enemy ; and we know of no

means more efficacious for making an enemy feel the pinch of

war than by thus destroying his property and touching his

pocket.” (Part Paper, 1889 [c. 5632], pp. 4, 8.) The hostile

squadron had, it seems, received express instructions “ to attack

any port in Great Britain.” (See more fully in the writer's

StuiieB in International Law, 1898, p. 96.) The filth letter was

suggested by a Bussian protest against alleged Japanese action

in 1904.

The subsequent history of this controversy, some account of

which is subjoined to these letters, has, it is submittedi established

the correctness of the views maintained in them.

NAVAL ATBOCITIES

Sir,—I trust we may soon learn on authority ’r/hether

or no the enemies of this coimtry are c(j!idhcting* naval

hostilities in accordance with the rules of civilised warfare.

I read with indignation that the Spider has destroyed

Greenock ; that she announced her intention of “ blowing

down ” Ardrossan ; that she has been “ shelling the fine

marine residences and watering-places in the Vale of Clyde.”

Gan this be true, and was there really any ground for ex-

pecting that ” a bombardment of the outside coast of the

Isle of Wight ” would take place last night ?

Your obedient servant,

T. E. HoiiLand.

Atheuwum 6hib, August 7 (1SS6).
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THE NAVAL MAN(EUVBES

Snt,—^In a letter which I addressed to you on the 7th

inst. I ventured to point out the discrepancy between the

{HToceedings of certain vessels belonging to Admiral Tryon’s

fleet and the roles of civilised warfare. Your oorre*

spondent on board Her Majesty’s ship Ajax yesterday told

ns something of the opinion of the fleet as to the bombard-

ment and ransoming of defenceless seaboard towns, going

on to predict that, in a war in which England should be

engaged, privateers would again be as plentiful as in the

days of Paul Jones, and assuring os that in such a war

“not the slightest respect would be paid to old-fashioned

treaties, protocols, or other diplomatic documents.” Captain

James appears, from his letter which you print to-day,

to be of the same opinion as the fleet, with reference both

to bombardments and to privateers ; telling us also in plain

language that “ the talk about international law is aO

nonsense.”

T'^o questions are thus raised which seem worthy of

serious consideration. First, what are the rules of inter-

national law with reference to the bombardment of open

towns from the sea (I leave out of consideration the better

understood topic of privateering) ? Secondly, are future wars

likely to be conducted without regard to international law ?

1. I need hardly say that ^ do not, as Captain James

’supposes, contend “that unfortified towns will never be

bombarded or ransomed.” liftemational law has np^er

prohibited, though it has attempted to restrict, tlynbom-

bardment of such towns. Even in 1694 our Government

defended the destruction of Dieppe, Havre, and CalilfS

oifly as a measure of retaliation, and in suSsequent naval
• 4i2
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wars operations of this kind have been more and more

carefully limited, till in the Crimean war onr cmisers were

oarefol to abstain from doing farther damage than was

involved in the confiscation or destruction of stores of

arms and provisions. The principles involved were carefully

considered by the military delegates of all the States of

Europe at the Brussels Conference of 1874, and their con-

olasions, which apply, I conceive, mutatis mutandis, to

operations conducted by naval forces against places on

land, are as follo\tfs :— ^

‘^Abtiolb 16.—^Fortified places are alone liable to be besieged.

Towns, agglomerations of houses, or villages which are open or un-

defended cannot be attacked or bombarded.''
' ** Abtiole 16.—But if a town, &c., be defended, the oommander of

the attacking forces should, before commencing a bombardment,

and except in the case of surprise, do all in his power to warn the

authorities."

" Abticle 40.—As private property should be respected, ^the enemy

will demand from parishes or the inhabitants only such payments

and services as are connected with the necessities of war generally

acknowledged, in proportion to the resources of the country."

“Aeticlb 41.—^The enemy in levying contributions, whether a*'

equivalents for taxes or for payments which should be made in kind,

or as fines, will proceed, as far as possible, accordiflg to the ^fules

of the distribution and assessment of the taxes in force in the occupied

territory. Contributions can be imposed only on the order and on the

responsibility of the general in chief."

" Article 42.—Requisitions shall be made only by the authority of

the commandant of the locality occupied."

These conclusions are Wbstantially followed in the

chapter on the “ Customs of War ” contained in the Manual
'

of^i^itary Law issued for tne use of officers by the British

War O^ce.

The bombardment of an unfortified town would, I con*

cfiive, be lawful—(1) as a punishment for disloyal conduct

;
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: in extreme cases, as retaliation for disloyal oondnot

elsewhere
; (8) for the purpose of quelling armed resist-

ance (not as a punishment for resistance when quelled)

;

(4) in case of refusal of reasonable supplies requisitioned,

or of a reasonable money contribution in lieu of supplies.

It would, I conceive, be unlawful—(1) for the purpose of

enforcing a fancy contribution or ransom, such as we were

told was exacted from Liverpool
; (2) by way of wanton

injury to private property, such as was supposed to have

been caused in the Clyde and^at Folkestone, and a fortiori

such as would have resulted from the anticipated shelling

during the night-time of the south coast of the Isle of

Wight.

2. Is it the case that international law is “ all nonsense,”

and that ” when we are at war with an enemy he will do

his best to injure us. He will do so in what way be thinks

proper, *all treaties and all so-called international law

notwithstanding ” ? Are we, with Admiral Aube, to

speak of ” cette monstrueuse association de mots : les

droits de la guerre ” ? If so, cadit qucBstio, and a vast

amount of labour has been wasted during the last three

centuries. I can only say that such a view of the future

is not in accordance with the teachings of the past. The

body of accepted usage, supplemented by special conven-

tions, which is known as international law, has, as a matter

of fact, exercised, even in ti&e of war, a restraining in-

* fluence on national conduct. This assertion might be

illustrated from the discussioifS which have arisen dusihg

recent wars with reference to the Geneva Convej^n as

to the treatment of the wounded and the St. Petersburg

declaration against the use of explosive bullets. The
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lading obligation of these indtroments, which would

doubtless be classed by your correspondent with the

fleet among "
old-fashioned treaties, protocols, and other

diplomatic documents,” has never been doubted, while

each party has eagerly« endeavoured to disprove alleged

infractions of them.

The naval manoeuvres have doubtless taught many

lessons of practical seamanship. They will have done

good service of another sort if they have brought to the

attention of responsible statesmen such questions as those

with which I have attempted to deal. It is essential that

the country should know the precise extent of the risks to

which our seaboard towns will be exposed in time of war,

dnd it is desirable that our naval forces should be warned

against any course of action, in their conduct of mimic

warfare, which could be cited against us, in case we should

ever have to complain of similar action on the part'^of a real

enemy.

Your obedient servant,

T. E. Holland.

Oxford, August 18 (1888). . •

THE NAVAL MANCEUVRES

Sm,—In my first letter I called attention to certain

operations of the Spider and her consorts which seemed

to be inspired by no princ^le beyond that of doing un-

limited mischief to the enemy’s seaboard. In a second

M'L^r I endeavoured to dietinguish between the mischief

whi(^.^uld and that which would not be regarded as

permissible in civilised warfare. The correspondence whi<fli

has subsequently appeared in your columns has made
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l^dently clear the opposition between the view whidi

Mems to find favoor just now in naval circles and the prin-

ciples of international law, as I have attempted to define

them. The question between my critics and myself is, in

effect, whether the medieval or the modem view as to the

treatment of private property is to prevail. According to

the former, all such property is liable to be seized or destroyed,

in default of a “ Brandschatz,*’ or ransom. According to the

latter, it is inviolable, subject only to certain well-defined

exceptions, among which reasonable requisitions of supplies

would be recognised, while demands of money contributions,

as such, would not be recognised.

The evidence in favour of the modem view being what

1 have stated it to be is, indeed, overwhelming; but I

should 4111:6 to call special attention to the Manuel de Droit

Intemationcd d V Usage des Officiers de VArmie de Terre,

issued fagr the French Oovemment, as going even further

than the Brussels Conference in the restrictions which it

imposes upon the levying of requisitions and contribu-

<4ions. The Duke of Wellington, who used to be thought

an authority in these matters, wrote in 1844, with refer-

ence to a pamphlet in which the Prince de Joinville had

advocated depredations on the English coasts :

—

** What but the inordinate desire of popularity oould have induced

a man in his station to write and publish an invitation and provocation

to war, to be carried on in a manxier such as has been disclaimed by

the civilised portions of mankind V*

The naval historian, Mr. ^Younge, in commentin^n

the burning of Paita, in Chili, as far back as for

non-compliance with a demand for a money copmbution

(ultimately reduced to a requisition of provisions for the
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ships), speaks of it as “ worthy only of the most lawless

pirate or buccaneer, ... as a singular proof of how com-

pletely the principles of civilised warfare were conceived

to be confined to Europe.”

Such exceptional ac^s as the burning of Faita, or the

bombardment of Valparaiso, mentioned by Mr. EEerries,

will, of course, occur from time to time. My position is

thatt<tbey are so far stigmatised as barbarous by public

opinion that their perpetration in civilised warfare may be

regarded as improbable ; ijn other words, that they are

forbidden by international law.

It is a further question whether the rules of international

law on this point are to be changed or disregarded in future.

Do we expect, and are we desirous, that future wars shall

be conducted in accordance with buccaneering precedent,

or with what has hitherto been the general practice of the

nineteenth century ? Your naval correspondents incline

to revert to buccaneering and thus to the introduction into

naval coast operations of a rigour long unknown to the

operations of military forces on land ; but they do so with

a difference. Lord Charles Beresford (writing early in' the

controversy) asserts the permissibility of ransoming and

destroying, without any qualifying expressions ; while

Admiral de Horsey would apparently only ask ” rich
”

towns for contributions, insisting also that a contribution

must be “ reasonable,” and dxpressly repudiating any claim

to do “ wanton injury to property of poor communities,

ahJ still less to individuals.” (In the light of these concessions,

I ve^re to claim Admiral de Horsey’s concurrence in my
oondem^tion of most of the doings mentioned in my first

letter, although on the whole he ranges himself on the side of
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ilie adTOcates of what I maintain to be a change in the

eating law of war. Whether or no the existing law needs

revision is a question for politicians and for military and

naval experts. It is within my province only to express a

hope that the contradiction betwean existing law and new

military necessities (if, indeed, such contradiction exists)

will not be solved by a repudiation of all law as “ nonsense ’’

;

and, further, that, if a change of law is to be effected, it

will be done with due deliberation and under a sense of

responsibility. It should be remembered that operations

conducted with the apparent approval of the highest naval

authorities, and letters in The Times from distinguished

admirals, are in truth the stuff that public opinion, and in

particular that department of public opinion known as

“ international law,” is made of.

The ignorance, by the by, which certain of my critics

have displayed of the nature and claims of international

law is not a little surprising. Some seem to identify it

with treaties ; others with “ Vattel.” Several, having

’TiSSome aware that it is not law of the kind which is

enforced by a policeman or a County Court bailiff, have

hastened, much exhilarated, to give the world the benefit

of their discovery. Most of them are under the impres-

sion that it has been concocted by “ bookworms,” " jurists,”

” professors,” or other “ theorists,” instead of, as is the fact,

mainly by statesmen, diplomatists, prize courts, generals

*and admirals. This is, however, a wide field, into which

I must not stray. I have eveff avoided the pleasant

paths of disquisition on contraband, privateering, ajdl the

Declaration of Paris generally, into which some of your

correspondents have courteously invited me. I fear we
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are as jet far from having disposed of Ae oomparativelj

simple question as to the operations which may be properly

undertaken by a naval squadron against an undefended

seaboard.

I am, your obedient servant,

r T. £. HoLLANn.

Llanfairfechan, August 27 (16S6).

NAVAL BOMBAEDMENTS OP UNFORTIFIED

PLACES
r

Sib,—^The protest reported to have been lodged by the

Russian Government against the bombardment by the

Japanese fleet of a quarantine station on the island of

San-shan-tao, apart from questions of fact, as to which

we have as yet no reliable information, recalls atten-

tion to a question of international law of no slight

importance

—

viz. under what, if any, circumstauces it is

permissible for a naval force to bombard an
"
open " coast

town.

In the flrst place, it may be hardly necessary to point Cub*

the irrelevancy of the reference, alleged to have been made in

the Russian Note, to “ Article 25 of The Hague Convention.”

The Conventionand the Biglement aimexed to it are, of course,

exclusively applicable to ” la guerre sur terre.” Not only,

however, would any mention of a naval bombardment have

been out of place in that itiglement, but a proposal to bring

such action within the scope of its 26th Article, which

” the attack or bombardment of towns, villages,

IS, or buildings which are not defended,” was

expres^y negatived by the Conference of The Hague. It

became abundantly clear, during the discussion of this

pi^bits

habitatio
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iroposal, that the only o^anoe of an agreement being arrived

at vas that any allusion to maritime warfare should be

earefnlly avoided. It was further ultimately admitted,

even by the advocates of the proposal, that the considera-

tions applicable to bombardments byan army and by a naval

force respectively are not identical. It was, for instance,

urged that an army has means other than those which may

alone be available to a fleet for obtaining from an open

town absolutely needful supplies. The Hague Conference,

therefore, left the matter where it found it, recording,

however, among its “ pious wishes ” {mux) one to the

effect "that the proposal to regulate the question of

the bombardment of ports, towns, and villages by a

naval force should be referred for examination to a future

conference."

The topic is not a new one. You, Sir, allowed me to raise

it in yodf columns with reference to the naval manoeuvres

of 1888, when a controversy ensued which disclosed the

existence of a considerable amount of naval opinion in

’*^\9ur of practices which I ventured to think in contra-

vention of international law. It was also thoroughly debated

in 1896 at the Venice meeting of the Institut de Droit

International upon a report drafted by myself, as chairman

of a committee appointed a year previously. This report

lays down that the restrictions placed by international

law upon bombardments on land^apply also to those effected

from the sea, except that such operations are lawful for a

naval force when undertaken with a view to (1) obtaining

supplies of which it is in need
; (2) destroying munitions of

war or warships which may be in a port
; (8) punirifing, by

way of reprisal, violations by the enemy of the laws of war.
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Bombardments for the purpose of exacting a ransom or of

putting pressure upon the hostile Power by injury to peace-

ful individuals or their property were to be unlawful The

views of the committee were, in substance, adopted by the

Institut, with the omksion only of the paragraph allowing

bombardment t?y way of reprisals.

I am. Sir, your obedient servant,

T. E. Holland.

Oxford, April 2 (1904).

The “ Hague Conference '^and “ Hague Convention " to which

reference was made in the last of these letters were, of course,

those of 1899.

For the action taken by the Institut de Droit International

in 1895 and 1896, on the initiative of the present writer, see the

Annmire de VInstitut, t. xiv. p. 295, t. xv. pp. 145, 309, and his

Studies in International Law, p. 106. See also, at p. 104 of the

same work, an opinion given by him as to the liability to

bombardment of The Hague. ^

The later history of the topic has been in accordance with

the views maintained by the writer of these letters, and with the

Rapfort drafted by him for the Institut. The Hague Conference

of 1899, though unable to discuss it, registered a vceu

the proposal to regulate the question of the bombardment of

ports, towns and villages by a naval force may be referfed for

examination to a future Conference." See ParL Paper, Miscell,

No. 1 (d889), pp. 139, 146, 162, 165, 258, 283. At the Conference

of 1907 a Convention, No. ix., was accordingly signed. Art. 1 of

which prohibits “the bombardment by naval forces of ports,
*

towns, villages, houses, or buildings which are not defended."

Several Powers dissented frGm the second paragraph of this

article, which explains that a place is not to be considered to be

^efended merely because it is protected by submarme contact-

mines. The British ratifiodtion of the Convention deposited

on November 27, 1909, is subject to a reservation as to this

paragrai^h. Bombardment is, however, permitted, by Art. 2,

of places which are, in fact, military or naval bases, and, by

Arts. 3 and 4, of places which refuse to comply with reasonable
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iMqaisitionB for food needed by tbe fleet, though not for

refnaal of money contributions.

The Acte Final of the Conference further registers a vo9U that

**the Powers should, in all cases, apply, as far as possible, to

war at sea the principles of the Convention concerning the laws

and customs of war on land.’* (Parl^ Paper, Miecell. No. 1

(1908), p. 30.) Convention No. iv. of 1907, in Art. 26 of the

lUglement annexed to it, lays down that the atfack or bombard*

ment, by whatsoever means, of towns, villages, habitations, or

buildings which are not defended, is prbhibited.”

The British Government had, in 1907, so far departed from
the Admiralty views of 1888 as to instruct their delegates

that “ the Government consider that the objection, on humani*
tarian grounds, to the bombardment of unfortified towns is too

strong to justify a resort to that measure, even though it may be

permissible under the abstract doctrines of international law [?].

They wish it, however, to be clearly understood that any general

prohibition of such practice must not be held to apply to such

operations as the bombardment of towns or places used as bases

or storehouses of naval or military equipment or supply, or

ports containing fighting ships, and that the landing of troops,

or anything partaking of the character of a military or naval

operation, is also not covered.” (/6. p. 14.)



CHAPTER V

THE RIGHTS AND DUTIES OF NEUTRALS

Sbctxon 1

The Criterion of Neutral Conduct

The main object of the following letter was to assert, as against

any possible misunderstanding of phraseology attributed to a

great international lawyer (since lost to science and to his friends

by his sudden death on June 20, 1909), the authority by which

alone neutral rights and duties are defined.

The letter also touches upon the limit of time which a neutral

Power is bound to place upot' the stay in its ports of belligerent

ships of war ; a topic more folly discussed in the next section.

PROFESSOR DE MARTENS ON THE SITUATION

Sir,—The name of my distinguished friend, M. de

Marten^, carries so much weight that I hope you will allow

me at once to say that I am convinced that to-day’s
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\ iet^rapliic report of some oommaiiieatioii made by him to

Ihe St. Petenbtug newspapers fails to convey an accurate

accoont of the views which he has thus expressed.

On matters of fact it would appear that he is no better

informed than are most of ns in this country ; and under

matters of fact may be included the breaches of neutrally

which he is represented as counter-charging against the

Japanese. It is exclusively with the views on questions of

law which are attributed to Professor de Martens that I am
now concerned. He is unquesisonably right in saying, as I

pointed out in a recent letter, that the hard-and-fast rule,

fixing 24 hours as the limit, under ordinary circumstances,

of the stay of a belligerent warship in neutral waters, is not

yet universally accepted as a rule of international law

;

and, in particular, is not adopted by France.

But what of the further dictum attributed to Professor

de Martens, to the effect that “ each country is its own judge

as regards the discharge of its duties as a neutral ” ? This

statement would be a superfluous truism if it meant merely

that each country, when neutral, must, in the first instance,

decide for itself what courses of action are demanded from

it under the circumstances. The words may, however, be

read as meaning that the decision of the neutral country,

as to the propriety of its conduct, is final, and not to be

questioned by other Powers. ^An assertion to this effect

would obviously be the negation of the whole system of

'international law, of which Professor de Martens is so grea

a master, resting, as that systim does, not on individual

caprice, but upon the agreement of nations in restraint of the

caprice of any one of them. The last word, with reference

to the propriety of the conduct of any given State, rests.
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of course, not with that State, but with its neighbours.

Seourus iudioat orbis terrarum.* Any Power which fails

in the discharge, to the best of its ability, of a generally

recognised duty, is likely to find that self-satisfoction is no

safeguard against unpleasant consequences. Professor de

Martens would, am certain, endorse this statement.

I am. Sir, your obedient servant,

T. E. Holland.
Oxford, May 12 (ie06).

Seotion 2

The Duties of Neutral States, and the LAcibilities of Neutral

Individuals, distinguished

The duties of neutral States have been classified by fche present

writer under the heads of “ Abstention,’’ “ Prevention,” and
” Acquiescence ” (Transactions of the British Academy^ vol. ii. p.

56 ; reproduced in the Revue de Droit International^ the Revista

de Derecho Internacional, and the Marine Rundschau.) In the

three letters which follow, an attempt is made to point out

the confusion which has resulted from failure to distinguish

between the two last-mentioned heads of neutral duty on

the one hand, namely, the cases in which a neutral gover-

ment isr bound itself to come forward and take steps to prevent

certain classes of action on the part of belligerents, or of its own

subjects, e.g. the over-stay in its ports of belligerent fleets, or the

export from its shores of ships of war for belligerent use
; and, on

the other hand, the cases in %hich the neutral government is

bound only to passively acquiesce in interference by belligerents

with the commerce of such of its subjects as may choose, at their'

own risk and peril, to engage in carriage of contraband, breach

of blockade, and the like.

I. A qeutral State is bound to prevent its territory from be-

coming, in any way, a “ base of operations ” for either belligerent.

Of the various obligations thus arising, the following letters deal
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It.
^ with the duty of the State (1) to prevent the departure from its

ports of ves^ carrying coal intended to supply directly the

needs of a belligerent fleet ; and (2) to prevent the reception

accorded in its ports to belligerent warships from being such as

will unduly facilitate their subsequent operations. It is pointed

out that the rule adopted by the United States and this country,

as well as by some others, when neutral, by which the stay of

belligerent warships is limited to twenty-fouf hours, has not

been adopted by the nations of the European continent. The
attempt made at The Hague Conference of 1907 to secure the

general acceptance of this rule was unsuccessful ; and Convention

No. X. of that year, not yet ratified by Great Britain, which

deals with this subject, merely la}w down, in Art. 12, that “ In

the absence of special provisions to the contrary in the legislation

of a neutral Potoer, belligerent warships are not permitted to

remam in the ports, roadsteads, or territorial waters of the said

Power for more than twenty-four hours, except in the cases

covered by this Convention.” Art. 27 obliges the contracting

Powers to “ communicate to each other in due course all

laws, proclamations, and other enactments, regulating in their

respective countries the status of belligerent warships in their

ports and waters.”

II. A neutral State is not bound to prevent such assistance

being rendered by its subjects to either belligerent as is involved in,

jjlockade-running or carriage of contraband; but merely to

acquiesce in the loss and inconvenience which may in consequence

be inflicted by the belligerents upon persons so acting. In order

to explain this statement, it became necessary to say much as to

the true character of “ carriage of contraband ” (although this

topic is more specifically dealt with in the letters contained,^n

Section 5), and to point out that such carriage is neither a breach

of internafjjonal law nor forbidden by the law of England. '

For the same reason, it seemed iesirable to criticise some of

the clauses now usually inserted in British Proclamations of

Neutrality.

The view here nGiaintained comiAended itself to the Institut

de Droit International, at its Cambridge and Venice sessions,

1895, 1896, as against the efforts of MM. Eleen and Brusa to

impose on States a duty of preventing carriage of coiftraband

by its subjects (Annuaire, t. xiv. p. 191, t. xv. p. 206. It
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has now loceived formal expression in The Hague Convention

No. X. of 1907, Art. 7 of which lays down that “ a neutral Power

is not bound to prevent the export or transit, for the use of either

belligerent, of arms, ammunition, or, in general, of anything

which could be of use to an army or fleet.’*

,CONTBABAND OF WAB

8iB|—

A

s a good deal of discussion is evidently about to

take place as to the articles which may be properly treated

as contraband of war, and, in particular, as to coal being

properly so treated, 1 venture to think that it may be

desirable to reduce this topic (a sufficiently large one) to its

true dimensions by distinguishing it from other topics with

' which it is too liable to be confused.

Articles are “ contraband of war ” which a belligerent

is justified in intercepting while in course of carriage to his

enemy, although such carriage is being effected by a neutral

vessel. Whether any given article should be treated as

contraband is, in the first instance, entirely a question for

the belligerent Government and its Prize Court. A neutral

Government has no right to complain of hardships ^hicS'

may thus be incurred by vessels sailing under its fleeg, but

is bound to acquiesce in the views maintained by the

belligerent Government and its Courts, unless these views

involve, in the language employed by Lord Granville in

1861, a flagrant violatioy of international law#” This is

the beginning and end of the doctrine of contraband. A

neutral Government has none other than this passive dutjr

of acquiescence. Its neufrality would not be compromised

by the shipment from its shores, and the carriage by its

merchdntment, of any quantity of oaxmon, rifles, and

gunpowder.
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V - Widely different from the above are the following three

topics, into the consideration of which discussions upon

contraband occasionally diverge :

—

1. The international duty of the neutral Government

not to allow its territory to become a base of belligerent

operations: e.g. by the organisation on its shores of an

expedition, such as that which in 1828 sailed from Plymouth

in the interest of Dona Maria ; by the despatch from its

harbours for belligerent use of anything so closely resembling

an expedition as a fully equipped*ship of war (as was argued

in the case of the Ahbama)

;

by the use of its ports by

belligerent ships of war for the reception of munitions of war,

or, except under strict limitations, for the renewal of their

stock of coal ;
or by such an employment of its colliers as was

alleged during the Franco-Prussian war to have implicated

British merchantmen in the hostile operations of the French

fleet in the North Sea. The use of the term “ contraband
”

with reference to the failure of a neutral State to prevent

occurrences of this kind is purely misleading.

2T The powers conferred upon a Government by legis-

lation* of restraining its subjects from intermeddling in a

war in which the Government takes no part. Of such

legislation our Foreign Enlistment Act is a striking example,.

The large powers conferred by it have no commensurable

relation to»the duties which atta<^ to the position of neutral-
‘

ity. Its effect is to enable the Government to prohibit

and punish, from abundant caution, many acts on the part

of its subjects for which it woiBd incur no international

liability. It does empower the Government to prevent the

use of its territory as a base : e.g. by aid directly rendered

thence to a beUigerent fleet ;
but it, of course, gives no right
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of inteiferenoe with the export or carriage of articles triuch

may be treated as contraband.

3. The powers conferred upon a Gk>yeniment by such

legislation as section 150 of the Cnstoms Consolidation Act,

1853, now reprodncedin a later enactment, of forbidding at

any time, by Order in Cotmcil, the export of articles useful

in war. The power thus given has no relation to interna-

tional duty, and is mainly intended to be exercised, in the

way of self-protection, when Great Britain is, or is likely to

be, engaged in war. The object of the enactment is to enable

the Government to retain in the country articles of which

we may ourselves be in need, or to prevent them from

reaching the hands of our enemies. The articles enumerated

—e.g. arms, ammunition, marine engines, &c.—are, neither

in the Act of 1853 nor in the Order in Council of the following

year, described as " contraband of war.”

I am. Sir, your obedient servant,

T. E. Holland.

Oxford, Hatob 6 (1904).

COAL FOE THE BUSSIAN FLEET

, Sib,—The use of coal for belligerent purposes is, of course,

of comparatively modem date, and it is hardly surprising

to find that the mercantiV) community, as would appear

from your marine insurance article of this morning, does

not clearly distinguish between the different classes of

questions to which such u£s may give rise. There is indeed

a widely prevalrait confusion, even in quarters which ought

to be better informed, between two topics which it is
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ii%iiS0ntial to keep separate—ow. the shipmrat of contraband,

: and the use of neutral territoiy as a base for belligerent

operations.

A neutral Government (our own at the present moment)

occupies a very different position witk reference to these two

classes of acts. With reference to the fohner, its inter-

national duty (as also its national policy) is merely one of

acquiescence. It is bound to stand aside, and make no

claim to protect from the recognised consequences of their

acts such of its subjects as are engaged in carriage of contra-

band. So far as the neutral Government is concerned,

its subjects may carry even cannon and gunpowder to a

belligerent port, while the belligerent, on the other hand,

who is injured by the trade may take all necessary steps to

suppress it.

Such is the compromise which long experience has

shown to be both reasonable and expedient between the, in

themselves irreconcilable, claims of neutral and belligerent

States. So far, it has remained unshaken by the arguments

of tlJeorists, such as the Swedish diplomatist M. Kleen, who

would impose upon neutral Governments the duty of pre-

venting the export of contraband by their subjects. A

British trader may, therefore, at his own proper ns^

despatch as many thousand tons of coal as he chooses, just

as he may despatch any quantity of rides or bay«nets, to

Vladivostok or to Nagasaki.

It by no means follows that British shipowners may

charter their vessels “ for such ‘purposes as following the

Bussian fleet with coal supplies.” Lord Lansdowne’s recent

letter to Messrs. Woods, Tylor, and Brown is explicit to the
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effect that sudi conduct is not peimissible.” Lord Lan^-

downe naturally confined himself to answering the question

which had been addressed by those gentlemen to the Foreign

Office ; but the reason for his answer is not far to seek.

The unlawfulness of chartering British vessels for the purpose

above mentioned is wholly unconnected with the doctrine of

contraband, but is a consequence of the international duty,

which'is incumbent on every neutral State, of seeing that its

territory is not made a base of belligerent operations. The

question was thoroughly threshed out as long ago as 1870,

when Mr. Gladstone said in the House of Commons that

the Govermnent had adopted the opinion of the law

officers :

** That if colliers are chartered for the purpose of attending the fleet

of a belligerent and supplying it with coal, to enable it to pursue its

hostile operations, such colliers would, to all practical purposes, become

store-ships to the fleet, and would be liable, if within reach, to the

operation of the English law under the (old) Foreign Enlistment Act.’*

British colliers attendant on a Eussian fleet would be so

undeniably aiding and abetting the operations of that fleet

as to give just cause of complaint against us to the Govern-

ment of Japan. The British shipper of coal to a belligerent

fleet at sea, besides thus laying his Government open to a

^arge of neglect of an international duty, lays himself open

to criminal proceedings under the Foreign Enlistment Act

of 1870.‘» By section 8 (8) ^nd (4) of that Act “ toy person

within H.M. Dominions who (subject to certain exceptions)
<}

equips or despatches any ship, with intent, or knowledge,

that the same will be employed in the military or naval

ser^'ice of a foreign State, at war with any friendly State,

is liabld to fine or imprisonment, and to the forfeiture of

the ship. By section 80, “ naval service ” covers “ user as a
•«*i. t! C
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! ftote-ship,” and ** equipping ” covets famishing a ship with

**
stores or any other thing which is used in or about a ship

for the purpose of adapting her for naval service.” Our

Oovermnent has, therefore, ample powers for restraining, in

tins respect, the use of its territory as a base. It has no

power, had it the wish (except for its own protection, under

a different statute), to restrain the export of contraband of

war.

It would tend to clearness of thought if the term ” contra-

band ” were never employed in discussions with reference to

prohibition of the supply of coal to a belligerent fleet at sea.

Your obedient servant,

T. E. Holland.

Oxford, NoTembor 7 (1904).

GEEMAN WAB MATERIAL FOR TURKEY

Sir,—The Cologne Gazette rightly treats as incredible

the rumour, mentioned by your Sofia Correspondent, that

a trainload of munitions of war bad been despatched by

the German Government for the use of Turkey, while

adnutting that such a consignment may very likely have

been forwarded from private German workshops.

It has long been settled international law that a neu^l

Government, while, on the one band, it is precluded from

itself supplying munitions to a belligerent, is, gp^he otCelT

hand, not bound to prevent private individuals from so

acting. The latter half of this rule has now received written

expression in Article 7 of The Hague Convention No. v.,

of 1907, which deals with ” Neutral Powers and Persons

in War on Land.” »

The only fault to be found with the paragraph in the
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Cologne Gaeelie quoted by your Berlin Ciorrespondait,

sapposing it to be correctly transcribed, would be Giat

it seems to imply that the above-mentioned Article 7

legitimatises the supply of war material to belligerents by

“neutral States.” It is, however, obvious from the rest

of the paragraph that the Gazette is not really under that

impression.

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, December 24 (1911).

Section 8

Neutral Hospitality

The Hague Convention of 1907, No. xiii., not yet ratified by

Great Britain, suggests in Art. 12, with reference to the question

here raised, that k d6faut d'autres dispositions sp6ciales de

la legislation de la Puissance neutre, il est interdit aux navires

de guerre des bellig6rants de demeurer dans les ports et rades

ou dans les eaux territoriales de la dite Puissance pendant plus

de 24 heures sauf dans les cas pr6vues par la presente Convention.**

BELI^IGEEENT FLEETS IN NEUTEAL WATEES

Stic;—

A

novel question as to belligerent responsibilitiei

ui;.i><u}d be suggested for solution if, as seems to be reporter

in Paris, Admiral Rozhdestvensky over-stayed his welcome

in the waters of Madagascar, although ordered to leave them

by his own Government in csmpliance with “ pressing repre-

sentations ” on the part of the Government of France.

A much larger question is, however, involved in the dis-

cussion which has arisen as to the alleged neglect by France
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1^(6 prevent the use of her Coohin>Chinese waters by the

’ ^Qssians as a base of operations against Japan. We are as

yet in the dark as to what is actually occurring in those

traters, and are, perhaps, for that very reason in a better

position for endeavouring to ascertainyrhat are the obligations

imposed on a neutral in such a case by intesnational law.

It is admitted on all hands that a neutral Power is bound

not to permit the asylum ” which she may grant to ships of

war to be so abused as to render her waters a " base of opera-

tions ” for the belligerent to ^hich those ships belong.

Beyond this, international law speaks at present with an

uncertain voice, leaving to each Power to resort to such

measures in detail as may be necessary to ensure the due

performance of a duty which, as expressed in general terms,

is universally recognised.

The rule enforced since 1862 by Great Britain for this

purpose limits the stay of a belligerent warship, under ordi-

nary circumstances, to a period of twenty-four hours
;
and

the same provision will be foimd in the neutrality proclama-

tions issued last year by, e.g., the United States, Egypt, China,

Denihark, Sweden and Norway. So by Japan and Russia in

1898. This rule, convenient and reasonable as it is, is not

yet a rule of international law ; as Lord Percy Mas ha^

occasion to point out, in replying to a question addre^iSS to

him in the House of Commons^ The nroclamatiopa oHllUW

of the Continental Powers do not commit their respective

'Governments to any period of time, and the material clauses

of the French circular, to whteh most attention will be

directed at the present time, merely provide as follows :

—

“(1) En auonn caa, un belligirant ne peut faire usagv d’un port

IW>(au, ou appartenant k un £tat prot^gi, dans un but de guerre, &c.
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(2) Lft dorde du s^joiir dans nos ports de bellig6i^ts« non aooom-

pa^po^i d'une prise, n’a par auoune disposition sp^oiale

;

mais pour dtre autorisds k y s^jonmer, iis sont tenns de se oonfonner anz

conditions ordinaires de la neutrality, qui peuveht se rysumer ainsi

qu’il suit :

—

(a) . . . (b) Lea dite navires ne peuvent, d Paide de res»

eourees puisSee d terre, augm^ter leur matyriel de guerre, renforoer

leuTB Equipages, ni faire das enrdlements volontaires, rndme parmi

leurs nationaux. (s) Ils doivent s’abstenir de toute enqu^te sur les

forces, remplacement ou les ressources de leurs ennemis, ne pas ap-

pareilljpr brusquement pour poursuivre ceux qui leur seraient signaiys

;

en un mot, s’abstenir de faire du lieu de leur residence la base d’une

opyration quelconque centre Tennemi. (3) 11 ne peut Stre fourni A

un belligyrant que les vivres, denryes, et moyens de ryparations nyces-

saires k la subsistanoe de son yquipage ou d la syourity de sa navigation.”

Under the twenty-four hours rule, the duty of the neutral

Government is dear. Under the French rules, all must

evidently turn upon the wisdom and bonne volontd of the

officials on the spot, and of the home Government, so far as

it is in touch with them. We have no reason to suppose that

the qualities in question will not characterise the conduct of

the French at the present moment. There can, however, be

no doubt that a better definition of the mode in which a

neutral Power should prevent abusive use of the asjium

afforded by its ports and waters is urgently required. • The

point is one which must prominently engage the attention of

the spedal conference upon the rights and duties of neutrals,

iui , I'ich a wish was expressed by The Hague Conference

more recently, by President Eoosevelt.

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, April 20 (190S).
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Sbction 4

Neutrality Proehmations

The criticisms dizected against the Proclamation of 1904,

in the first two letters which follow, have produced some im-

provement in Proclamations of later* date. See the last two

letters of this section. See also Appendix A in F. E. Smith

and N. W. Sibley’s International Law in the Russo-Chinese

War (1905), devoted to a consideration of those criticisms.

THE BEITISH PKOCLAMATION OF

neutbXlity

Sib,—^Yon were good enough to insert in jour issue of

November 9 some observations which I had addressed to

you upon the essential difference between carriage of

contraband, which takes place at the risk of the neutral

shipowner, and use of neutral territory as a base for belli-

gerent operations, an act which may implicate the neutral

Power internationally, while also rendering the shipper liable

to penal proceedings on the part of his own Government.

I afli gratified to find that the views thus expressed by me

are in exact accordance with those set forth by Lord Lans-

downe in his reply of November 25 to the Chamber of

Shipping of the United Kingdom. Perhaps you will allow
_

.. .i0^

me to say something further upon the same subject, sugS^ted

by several letters which appear^in your paper of thig,jBMalflp>

I am especially desirous of emphasising the pr<)position that

carriage of contraband is no offence, either against inter-

national law or against the law of England.

1. The rule of international law upon the subject may,

I think, be expressed as follows :
“ A belligerent is entitled

to capture a neutral ship engaged in carrying contraband of
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war to his enemy, to confiscate the contraband cargo, and,

in some cases, to confiscate the ship also, 'witboat thereby

giving to the Power to whose subjects the property in ques-

tion belongs any ground for complaint.” Or, to vary the

phrase, “ a neutral Po^er is bound to acquiesce in losses

inflicted by a belligerent upon such of its subjects as are

engaged in adding to the military resources of the enemy of

that belligerent.” This is the rule to which the nations have

consented, as a compromise between the right of the neutral

State that its subjects shoqld carry on their trade without

interruption, and the right of the belligerent State to prevent

that trade from bringing an accession of strength to his

enemy. International law here, as always, deals with

relations between States, and has nothing to do with the

contraband trader, except in so far as it deprives him of the

protection of his Government. If authority were needed

for what is here advanced, it might be found in Mr. Justice

Story’s judgment in ” The Santissima Trinidad,” in President

Pierce’s message of 1854, and in the statement by the

French Government in 1898, with reference to the ^se

of the From, that “ the neutral State is not requirdtl to

prevent the sending of arms and ammunition by its

Bubjecta”

Sf i^either is carriage of contraband any offence

«w^iiito:i.the^aw of England ;^as may be learnt, by^any one

who is in doubt as to the statement, from the lucid language

of Lord Westbury in “ Ex parte Chavasse ” (84 L. J., Bkry.,

17). And this brings me t« the gist of this letter. I have

long thought that the form of the Proclamation of Neutrality

now in use in this country much needs reconsideration and

redrafting. The clauses of the Proclamation which are set
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; oat by Mr. Gibson Bowles in yoor issue of this morning

rightly announce that every person engaging in breach of

blockade or carriage of contraband “ will be justly liable to

hostile capture and to the penalties denounced by the law of

nations in that behalf, and will in i^o wise obtain protection

from 08 against such capture or such penalties.’* So far, so

good. But the Proclamation also speaks of such acts as

those just mentioned as being done “ in contempt of this our

Boyal Proclamation, in derogation of their duty as subjects

of a neutral Power in a war between other Powers, or in

violation or contravention of the law of nations in that

behalf.” It proceeds to say that all persons “ who may

misconduct themselves in the premises . . . will incur our

high displeasure for such misconduct.” 1 venture to submit

that all these last-quoted phrases are of the nature of mis-

leading rhetoric, and should be eliminated from a statement

the effective purport of which is to warn British subjects

of the treatment to which certain courses of conduct will

expose them at the hands of belligerents, and to inform them

that the British Government will not protect them against

suclf treatment. The reason why our Government will

abstain from interference is, not that such courses of action

are offences either against international or English 4aw, bu^
that it has no ^ght to so interfere ; having bdtSme a

party to«a rule of internatiomil law, under whi^,j*l8Bfffti

Government waives the right, which it would other-

' wise possess, to protect the trade of its subjects from

molestation. *

I am. Sir, your obedient servant,

T. E. Holland.

Oxford, Norember 28 (1804).
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THE BBITISH PBOCLAMATION OF
NEUTRALITY

Sir,—Inquiries which have reached me with reference

to the observations whiph I recently addressed to you upon

the British Prodamation of Neutrality induce me to think

that some account of the development of the text of the

proclamation now in use may be of interest to your readers.

The proclamations with which I am acquainted conform to

one or other of two main types, each of which has its history.

1. The earlier proclamations merely call attention to the

English law against enlistments, &c., for foreign service

;

and command obedience to the law, upon pain of the

penalties thereby indicted, and of his Majesty’s high

displeasure.” In the proclamation of 1817, the tacit refer-

ence is doubtless to certain Acts of George II, which, having

been passed for a very different purpose, and having proved

inadequate in their new application, were repealed by the

Foreign Enlistment Act of 1819. This is the Act to which

reference is made in the proclamations of 1828 and 1625 ;

in the former of which we first get a recital of neutrallity ;

while in the latter the clause enjoining all subjects strictly

to observe the duties of neutrality and to respect the exercise

of beiugarent rights first makes its appearance.

’ ^ of 1§69 is of a very different char-

acter, bearing traces of the influence of the ideas which had

inspired the action of President Washington in 1798. While

'

carrying on the old, it presents several new features.

British subjects are enjoined to abstain from violating, not

only “ th^ laws and statutes of the realm,” but also (for the

first time) “ the law of nations.” They are also (for the

’^nt'iane) warned that, if any^of them “ shall presume, in
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liifontempt of this oar Boyal Proclamation, and of our high

^

displeasure to do any acts in derogation of their duty as

subjects of a neutral Sovereign, ... or in violation of

the law of nations, ... as, more especially,” by breach

of blockade, or carriage of contraband, &o., they will ” right-

fully incur, and be justly liable to, hostile capture, and to the

penalties denounced by the law of nations in that behalf ”
;

and notice is (for the first time) given that those ” who may

misconduct themselves in the premises will do so at their

peril, and of their own wrong
;
^d that they will in no wise

obtain any protection from Us against such capture, or such

penalties as aforesaid, but will, on the contrary, incur Our

high displeasure by such misconduct.”

The proclamations of 1861 and February and March

1866 complicate matters, by making the warning clause

as to blockade and contraband apply also to the statutory

offences of enlistment, &c. ; but the proclamation of June,

1866, gets rid of this complication by returning to the

formula of 1859, which has been also followed in 1870, 1877,

1898; and in the present year.

The formula as it now stands, after the process of growth

already described, may be said to consist of seven parts

—

viz. (1) a recital of neutrality
; (2) a command to subject.^

to observe a strict neutrality, and to abstain from^Rntra-

vention ^f the laws of the re^m or the law ofnaAi^Wfh

relation thereto ; (8) a recital of the Foreign Enlistment Act

*of 1870 ; (4) a command that the statute be obeyed, upon

pain of the penalties thereby imposed, ” and of Our high

displeasure ”
; (5) a warning to observe the duties of neutral-

ity, and to respect the exercise of belligerent rights
; (6)

a further warning to those who, in contempt of the pro-

clamation ” and of Our high^displeasure,” may do ang^ acts
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“ in derogation of nentrsl doty, or in violation of the law

of nations,” especially by breach of blockade, carriage of

contraband, Ac., that they will be liable to capture “ and to

the penalties denounced by the law of nations ”
; (7) a

notification that persons so misconducting themselves “ will

in no wise obtaia any protection from Us,” but will, ” on the

contrary, incur Our high displeasure by raoh misconduct.”

The question which I have ventured to raise is whether

the textus receptus, built up, as it has been, by successive

accretions, is sufficiently jn accordance with the facts to

which it purports to call the attention of British subjects to

be properly submitted to His Majesty for signature. 1

would suggest for consideration : 1. Whether the phrases

commanding obedience, on pain of His Majesty’s “high

displeasure,” and the term “ misconduct,” should not be used

only with reference to offences recognised as such by thO law

of England. 2. Whether such condensed, and therefore

incorrect, though very commonly employed, expressions as

imply that breach of blockade and carriage of contraband

are “ in violation of the law of nations,” and are lia’ule to

“ the penalties denounced by the law of nations,” should

not be replaced by expressions more scientifically correct.

The lav of nations neither prohibits the acts in question nor

prescribes penalties to be incurred by the doers of them.

ffhaUiiijreally does is to (Refine the measures to which a

belligerent may resort for the suppression of such acts, with*

out laying himself open to remonstrance from the neutral*

Government to which <the traders implicated owe allegiance.

1 am. Sir, your obedient servant,

c T. E. HoUiAND.

Oxford, Dewmber 6 (1904).
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£%hb bbitish pboclamation of neutbality

s? Sib,— am glad that Mr. Gibson Bowles has called

attention to certain respects in which the Prodamation

of Neutrality issued by our 6ovem|nent on the Srd of the

present month differs hrom that issued on Fejbruaiy 11, 1904.

In two letters addressed to you with reference to the

Proclamation of that year, I ventured to point out what

appeared to me to be its defects, alike from a scientific and

from a practical point of view. , The present Proclamation

has slightly mioimised these defects, but, as a whole, remains

open to the objections which I then raised. I have no wish

to repeat in detail the contents of my letters of 1904,

especially as they may be now found in my “ Letters upon

War and Neutrality,” published in 1909, pp. 95 and 98,

but am unwilling not to take this opportunity once more to

urge the desirability of redrafting the document in question.

The Proclamation just issued still answers to my descrip-

tion of that of 1904, as consisting of seven parts

—

viz.

:

(1)

A rodtal of neutrality
; (2) a command to subjects to observe

a strict neutrality, and to abstain from contravention of

the laws of the realm or the Law of Nations in relation

thereto
; (8) a recital of the Foreign Enlistment Acff, 1870

(4) a command that the statute be obeyed, upon pak^f the

penalties ^hereby imposed, and^yof “ Our high disjjewwfl'ff'";

(6) a warning to observe the duties of neutrality and to

Wpect the exercise of belligerent rights
; (6) a further

warning that any persons prestAning, in contempt of the

Proclamation, to do acts in derogation of their duty as

subjects of a neutral Power, or of the Law of Nations, will

incur the penalties denounced by such law; (7) a notice
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that persons so misconduoting tbemselveB will obtain no

protection from their Sovereign.

With the phraseology of No. 1 » reciting British neatralityi

and Nos. 2-6, dealing with the duties of British sabjects

under the Foreign Enlistment Act of 1870, and constituting

the bulk of the Proclamation, little serious fault can be

found.
^
It is well that such persons should be warned of

the penalties which they may incur, including the Boyal

displeasure.

The remaining two clauses relate, however, to matters

of a totally different character from those previously men-

tioned, and care should therefore have been taken, but

' has not been taken, to make this perfectly clear. I would

further remark upon these clauses
: (1) That I agree with

Mr. Bowles in regretting the omission here of the specific

mention made in 1904 of “ breach of blockade,” ” carriage

of contraband,” &c., as specimens of the acts undoubtedly

contemplated in these two clauses
; (2) that it is a mistake

to describe acts of this kind as being in derogation of ” the

duty of subjects of a neutral Power,” or “ in violation of the

Law of Nations,” or as ” liable to the penalties denounced by

such law.” Carriage of contraband, and acts of the same class,

,
^re notdriously not condemned by English law, neither are

they, m jmy proper sense, breaches of the Law of Nations,

wtucii, ..^^ejaking scientificallyo never deals with individuals,

as such, but only with,the rights and duties of States inter sc.

What the Law of Nations really does is, as I said in 1904,"

to define the measures to which a belligerent may resort

for the suppression of such acts, without laying himself

open to remonstrance from the neutral Government to which

the traders implicated owe allegiance ”
; (8) that on the
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other band, I am glad to find that, in aooordanoe with my
suggestion, while it oontinues very properly to be stated

that persons doing the acts under discussion “ will in no

wise obtain any protection from Us against such capture,

&e.,” the further statement, that ^uch persons “ wiU, on

the contrary, incur Our high displeasure by such misoon*

duct,” has now been with equal propriety omitted.

I am, Sir, your obedient servant,

T. £. Holland.

The Athenseum, October 9 (1911).^

THE PEOCLAMATION OP NEUTEALITY

Sir,—May I be allowed to point out that two questions

arise upon the recent British Proclamation of Neutrality

which were not, as they should have been, in the House of

Commons last night, kept entirely distinct ?

The Government has surely done right in now omitting,

as I suggested in 1904, with reference to certain classes of

acts which are prohibited neither by English nor by Inter-

national Law, a phrase announcing that the doers of them

woufi incur the King’s “ high displeasure ”
; while retaining

the warning that doers of such acts must be prepared for

consequences from which their own Government Vill not

attempt to shield them.

On tlje other hand, our Government has jinrelf' erred

in not specifying, as in previous Proclamations, the sort

of acts to which this warning relates

—

vu., to acts such

as carriage of contraband, en^my 'service, and breach of

blockade, which differ wholly in character from those viola-

tions of the Foreign Enlistment Act against yhicb the

bulk of the Proclamation is directed. As the Proclamation
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Qow stands, no clear tranntion is marked between hceadies

of English law and the onspedfied acts whioh^ though

perfectly legal, will forfeit for the doers of them any

claim to British protection from the consequences involved.

Traders are left to find,ont as best they may the meaning

of the general words “ any acts in derogation of their

dnty as subjects of a neutral Power.”

I am, Sir, your obedient servant,

T. E. HoliiAND.

Oxford. October 31 (ISll). ,

Section 5

Carriage of Contraband. {Absolute and Conditional Contra-

hand : Continuous Voyages : Unqucdified Captors : The

Declaration ofLondon)

The letters included in the preceding sections 2 and 4 touched

incidentally upon carriage of contraband, in relation to other

departments of the law affecting neutrals. The eight letters

which follow, suggested respectively by the Spanish-Amencan,

the Boer, and the Russo-Japanese wars, deal exclusively with

this topic, which seems likely to be henceforth governed no

•’longer only by customary and judge-made law, but largely also

by writIliVules, such as those suggested by the Declaration of

LondoMf 1909. .
•

{AbsoliUe aitd Conditional Cordrdband)

The divergence which has so long existed between Anglo-

American and Continenlal fiews upon contraband was very

noticeable at the commencement of the war of 1898, which gave

occasion to the letter which immediately follows. While the

Spanirii Decree of April 23 set out only one list of contraband

goods, the United States Instructions of June 20 recognised
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i|ro liBts— of “absolate” and of “ conditional '* oontra-

^iuuid, including under the latter head “ coal when destined for a
' naval station, a port of call, or a ship or ships of the enemj

;

materials for the construction of railways or telegraphs, and

money, when such materials or money are destined for an enemy's

forces, provisions, when destined for an enemy's ship or ships,

for a place besieged."
^

An answer was thus supplied to the question suggested in

this letter, as to articles andpitu uau8.

CONTBABAND OP WAR
Sib,—I fear that the mercantile community will hardly

profit so much as the managers of the Atlas Steamship Com-

pany seem to expect by the information contained in their

letter which you print this morning. It was, indeed, un-

likely that the courteous reply of the Assistant Secretary of

State at Washington to the enquiry addressed to him by

the New York agents of the company would contain a

declaration of the policy of the United States with refer-

ence to contraband of war. The threefold classification

of “ merchandise " (not of “ contraband ”) quoted in the

reply occurs, in the judgment of the Supreme Court in the
o

well-known case of the Peterhoff {5 Wallace, 68), but it is

substantially that of Orotius, and has long been accepted in

this country and in the United States, while the Continent <

is, generally speaking, inclined to deny the eyJfence of

"contraband by accident," and to recogmgp only such

a restricted list of contraband as was contained in the
0

Spanish decree of April 24 last.

The questions upon which sitippers are really desirous of

information (which they are, however, perhaps not likely to

obtain, otherwise than from decisions of prize Coi}^b) are of

a less elementary character. They would like to know what
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articles vt^us used for purposes of war or peaoe

according to circumstances *') will be treated by the United

States as contraband, and with what penalty the carriage of

such articles will be visited

—

i.e. whether by confiscation or

merely by pre-emption.
^

^

I an!, Sir, your obedient servant,

T. E. Holland.

Oxford, May 9 (1898).

The four letters which next follow also relate to the two
classes of contraband goods, with especial reference to the

character attributed to foodstufis, coal, and cotton.

On foodstufis, see the Report of the Royal Commission on the

Supply of Foody dc., in time of War^ 1905. Cf. also the last

paragraph in the first letter in Section 7, infra. They are

placed by the Declaration of London, Art. 24, in the class of

conditional contraband
; as is also coal. By Art. 28 of the

Declaration, raw cotton is enumerated among the articles which

cannot be declared contraband of war.

The suggestion, in the letter of February 20, 1904, that

certain words quoted from the Japanese instructions had been

mistransmitted or misquoted was borne out by the Regulations

governing captures at sea^ issued on March 15, 1904, Art. 14 of

which announces that certain goods are contraband in case they

are destined to the enemy's army or navy, or in case they are

destined to the enemy's territory, and from the landing place it

can be inferred that they are intended for military purposes."

The ltr.^rs of March 10 and 15, 1905, will sufficiently explain

themselves. The accuracy of t^he statements contained in them
was vouched fur by Baron Suyematsu, in a letter whicli appeared

in The Times for Maifeh 16, to the efiect that :
“ In Japan ^

the matters relating to the organisation and procedure of the prize

court, and the matters r6lati]!9g to prize, contraband goods, Ac.,

are regulated by two separate sets of laws. . . . The so-called

prize Court law of August 20, 1894, and amendment dated

March 1, 1^4, which your correspondent refers to, are the provis-

ions relating to the former matters. The rulesregulating the latter
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^Oi thorn. The rules which relate to the latter matters, as existing

at present, are consolidated and comprised in an enactment

which was issued on March 7, 1904. . . . Under the circumstances

lean onlyrepeat what Professor Holland says . . .in otherwords,

1 fully concur with the views taken by the Professor.”

The distinction between articles which are “absolutely

contraband,” those which are “ conditionally/* contraband,” and

those which are incapable of being declared contraband, is now
expressly adopted in Arts. 22, 24, and 28 of the Deolaiation of

London of 1909 (not yet ratified by Great Britain), as to which,

see the comment at the end of this section, as also the whole

of section 9. •

IS COAL CONTRABAND OF WAR ?

Sir,—This question has now been answered, in unmis-

takable terms, on behalf of this country by Lord Lansdowne

in his reply, which you printed yesterday, to Messrs. Powley,

Thomas, and Co., and on behalf of Japan by the proclama-

tion which appears in The Times of to-day. Both of these

documents set forth the old British doctrine, now fully

adopted in the United States, and beginning to win its way

on the Continent of Europe, that, besides articles which are

absolutely contraband, other articles anevpitis usus, and

amongst them coal, may become so under certain qpnditions.

“ When destined,” says Lord Lansdowne, “ fo^arlike as

opposed to industrial use." When destined,’^ays Japan,

“ for the enemy’s army or navy, or in such ca^s where, hemg

* goods arriving ai enemy's territory, there is reason to believe

that they are intended for use ot enemy’s army or navy.”

I may say that the words which I have italicised must, I

think, have been mistranslated or mistransmitted. Their

intention is, doubtless, substantially that which was more
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otosrly expressed ia the Japanese prodamation of 1694 by

the words :
“
Either the enemy’s fleet at sea or a hostile port

used exclusively or mainly for naval or military equipmimt.'’

A phrase in your issue of to-day with reference to the

Cardiff coal trade suggests that it may be worth while to

touch upon the existence of a widely-spread confusion

between the grounds on which export of coal may be pro-

hibited by a neutral country and those which justify its con-

fiscation, although on board a neutral ship, by a belligerent.

A neutral State restrains, tgider certain circumstances, the

export of coal, not because coal is contraband, but because

such export is converting the neutral territory into a base of

belligerent operations. The question of contraband or no

contraband only arises between the neutral carrier and the

belligerent when the latter claims to be entitled to interfere

with the trade of the former.

^
Since the rules applicable to the carriage of coal are, I

venture to think, equally applicable to the carriage of food-

stuffe, I may perhaps be allowed to add a few words with

reference to the letter addressed to you a day or two ago by

Sir Henry Bliss. I share his desire for some explanation of

the telegram which reached you on the 12th of this month

from British Columbia. One would like to know
: (1) What

is “ the ^vernment,” if any, which has instructed the Em-
press Line not to forward foodstuffs to Japan ; (2) „whether

the refusal relates to (oodstuffs generally, or only to those

with a destination for warlike use ;
“
(8) what is meant by the

'

statement that “ the stdhmefti of the Empress Line belong to

the Naval Beserve " ? I presume the meaning to be that

the line is subsidised with a view to the employment of the

ships of the company as British cruisers when Great Britain
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fpikt war. IHie bearing of this &et upon the employment of
•'jSiy?''.'.

fill ships when Great Britain is at peace is for from apparent.

It is, of oonrse, possible that the Government contract with

the company may have been so drawn, ex abundanti eavUla,

as greatly to restrict what wotdd otherwise have been the

legitimate trade of the company. ,

I am. Sir, your obedient servant,

T. E. Houand.
Oxford, yebruMy 20 (1004).

COTTON AS CONTBABAND OF WAR

Sib,—^The text of the decision of the Court of Appeal at

St. Petersburg in the case of the CalcJias has at length reached

this country, and we are thus informed, upon the highest

authority, though, perhaps, not in the clearest language, of

the meaning which is now to be placed upon the Russian

notification that cotton is contraband of war.

This notification, promulgated on April 21, 1904, was

received with general amazement, not diminished by an

official gloss to the effect that it “ applied only to raw cotton

suitable for the manufacture of explosives, and not to yarn

or tissues.” It must be remembered that at the date men-

tioned, and for some months afterwards, RussiaC stoutly

maintained that all the articles enumerated in her of con.

traband cf February 28, 1904, a&d in theadditio^ to that list,

^were “ absolutely ” such ; i.e. were confiscable if in course

of carriage to any enemy’s port, irrespectively of the character

of that port, or of the use to wlffch ftie articles would prob-

ably be put. It was only after much correspondence, and

the receipt of strong protests from Great Britain and the

United States, that Russia consented to recognise the well-
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knoim distinotion between “ absolaie ” and “ eonditional
”

contraband ; tbe latter class consisting of articles oseM in

peace as well as for war, the character of which must, there-

fore, depend upon whether they are, in point of fact, destined

for warlike or for peaceful uses. This concession was made

about the mid^e of September last, and it was then ajpreed

that provisions should be placed in the secondary category

(as was duly explained in the Petersburg judgment in the

case of the ArcMa on December 14) together with some other

articles, among which it seemed that raw cotton was not

included.

The final decision in the Coichas case marks a welcome

change of policy. Cotton has now followed foodstuffs into

the category of “ conditional ” contraband, and effect has so

far been given to the representations on the subject made by

Mr. Hay in circular despatches of June 10 and August 80,

1904, and by Sir Charles Hardinge, in a note presented to

Count Lamsdorff on October 9 of the same year.

The question had become a practical one in the case of

the Calchas. On July 25 this vessel, laden with, mte9 alia,

nine tons of raw cotton for Yokohama and Kobe, was keized

by a Bussian cruiser and carried into Vladivostok, where,

on September 18, the cotton, together with other portions of

her cargo, was condemned as absolutely contraband. The

reasons for repudiating this decision, and the notification to

which it ga^ effect, were not far to seek, and it may still be

worth while to insist upon them? As against Bussia, it i#

well to recall that, from the days of the Armed Neutralities

onwards, her traditional policy has been to favour a very

restricted list of contraband ; that when in 1877, as again in

1900 and'lOOd, she induded in it materials “ servant de faire
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fiiiiter les obstacles,” the examples given o{ such materials

fiice things so immediately fitted for warlike nse as ” les

ioiies, les torpilles, la d3mamite,” &c. ; and that what is

said as to “ conditional contraband ” by her trusted adviser,

Professor de Martens, in his Droit InUmatmud, t. iii (1887),

pp. 851-854, can scarcely be reconciled ^ith her recent

action.

But a still stronger argument against the inclusion of

cotton in the list of " absolute ” contraband is that this is

wholly without precedent. It ha^, indeed, been alleged that

cotton was declared to be “ contraband ” by the United States

in their Civil War. The Federal proclamations will, how.

ever, be searched in vain for anything of the kind. The mis-

take is due to an occasional loose employment of the term, as

descriptive of articles found by an invader in an enemy’s

territory, which, although the property of private, and even

neutral, individuals, happen to be so useful for the purposes

of the war as to be justly confiscated. That this was so will

appear from an attentive reading of the case of Mrs. Alex-

anders Cotton, in 1861 (2 Wallace, 404), and of the arguments

in the claim made by Messrs. Maza and Larrache against the

United States in 1886 (Foreign Belations of U.S., 1887). A
similarly loose use of the term was its application b^ General

B. F. Butler to runaway slaves who had been e^)oyed on

military ^orks—an applicationaof which he confessed himself

“ never very proud as a lawyer,” though “ a^an executive

oflScer, much comforted ^ith it.” The phrase caught the

popular fancy, came to be applied tb slaves generally, and

was immortalised in a song, long a favourite among negro

children, the refrain of which was “ I’se a happy little

contraband.” *
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The dedflion of the Gonxt of St. Petersburg in the oase of

the CaUkas, so &r as it recognises the existence of a con-

ditional dass of contraband, and that raw cotton, as ret

dnevpilis usut, must be treated in accordance with the rules

applicable to goods belonging to that class, has laid down an

nnimpeachabla proposition of law. Whether the view taken

by the Court of the facts of the case, so far as they relate to

the cotton cargo, is equally satisfactory, is a different and

less important question, upon which I refrain from troubling

yon upon the present ococision.

I am. Sir, your obedient servant,

X. £. Houand.

P.S.—It may be worth while to add, for the benefit of

those only who care to be provided with a clue (not to be

found in the judgment) through the somewhat labyrinthine

details of the question under discussion, a summary of its

history. The Bussian rules as to contraband are contained

in several documents

—

viz. the “ Begulations as to Naval

Prize ” of 1896, Arts. 11-14 ; the “ Admiralty Instructions
*’

of 1900, Arts. 87, 88, and the appended “ Special Declaration”

as to the articles considered to be contraband (partly

modelled on the list of 1877) ; the “ Imperial Order ” of

Februar)^28, 1904, rule 6 (this Order keeps alive the rules of

1895 and 1900, except in so ftr as they are varied by it) ; the

” Order ” ofWrch 1^, 1904, defining ” food ” and bringing

machinery of certain kinds into the list of contraband ; the

” Order,” of April 21, i904(-, bringing ‘‘ raw cotton ” into the

list ; and, lastly, the ” Instructions ” of September 80 and

October 28, 1904, recognising, in effect, a class of ” condi-

tional ” (^ntraband, placing foodstuffs in this dass, as also
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i|^ified in sections 1-9 of role 6.”

:
Temple, July 1 (1006).

JAPANESE PRIZE LAW
»

Sib,— hope you will allow me space for a^ew words with

reference to some statements occurring to*day in your Marine

Insurance news which I venture to think are of a misleading

character.

Your Correspondent observes,that

—

“ Although the Japanese are signatories to the Treaty of Paris, it

should not be forgotten that they have a Prize Court law of their own

(August ao, 1894), and are more likely to follow its provisions, in

dealing with the various captured steamers, than the general principles

of the Treaty of Paris.”

Upon this paragraph let me remark :

—

1. Ihe action of the Japanese is in full accordance with

the letter and spirit of all four articles of the Declaration of

Paris. (“ The Treaty of Paris ” has, of course, no bearing

upon prize law.)

2. The general principles ” of that Declaration is a

phrase which conveys to me, I confess, no meaning.

8. The Japanese have, of course, a prize law of their

i own, borrowed, for the most part, from our own Admiralty

Manual of Prize Law. Neither the British f.or the

Japanese i/istruotions are in conflict with, or in(!Md stand

in any relation to, the Declaration of P,8ris.

4. The existing prize laV of Japan was promulgated on

March 7, 1904, not on August 20,»1894.

)
Your Correspondent goes on to say that the Japanese

definition of contraband “ is almost as sweeping as was the

I Russian definition, to which the British Qovemnf’ent took
I
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aotive objeotion last Mnuner.” So far is this from beiiig tbe

case tbat the Japanese list is praotioalljr the same as oar own,

boi;h systems recognising the distinction betwera “ absolnte
”

and conditional ” contraband, which, till the other day,

was ignored by Bussm.

The Japan^e roles as to the cases in which ships canying

contraband may be confiscated are quite reasonable and in

accordance with British views. The third ground for

confiscation mentioned by your Correspondent does not

occur in the instructions pf 1904.

Ships violating a blockade are, of course, confiscable ;

but the Japanese do not, as your Correspondent seems to have

been informed, make the existence of a blockade conditional

upon its having been “ notified to the Consuls of all States in

the blockaded port.” Commanders are, no doubt, instructed

to notify the fact, “ as far as possible, to the competent

authorities and the Consuls of the neutral Powers within the

circumference of the blockade ”
; but that is a very different

thing.

I am. Sir, your obedient servant, '

T. E. Holland.

The Atheneeum, March 10 (1905)*

JAPANESE PEIZE LAW
V

SiB,—^Let me assure ydhr correspondent uppn Marine

InsuranceNhat I have been familiar, ever since its promulga-
I

tion, with the Japanese prize law of 1894, quoted by him as

authority for statem^ts %aade in your issue of March 10,

the misleading character of which I felt bound to point out

in a letter of the same date. All the topics mentioned by him

on that occasion, and to-day, |re, however, regulated, not by
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l^t law, bat by notifications and instracti<ms issned from

1^0 to time daring 1904.

1 make it my business not only to be aathoritatively/n-

formed on such matters, but also to see that my information

is ap to date.
I

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, March 15 (1905).

{Continuous Voyages)

The opinion expressed in the letter which immediately

follows, that the American decisions, applpng to carriage of

contraband the doctrine of “continuous voyages,” seem to be
“ demanded by the conditions of modern commerce, and might

well be followed by a British prize Court,” was referred to by

Lord Salisbury in a despatch of January 10, 1900, to be com-

municated to Count von Biilow, with reference to the seizure of

Bundesraih, Pari, Papers^ Africa, No. 1 (1900), p. 19.

The distinction, drawn in the same letter, between “ carriage

of contraband ” and “ enemy service,” which has sometimes been

lost sight of, has been recently established in the case of Yangtsze

Insurai^ Associaiion v. Indemnity Mutual Marine Company,

[1908] J K. B. 910, in which it was held by Bigham, J., that the

transport of military officers of a belligerent State, as passengers

in a neutral ship, is not breach ox a warranty against contraband

of war in a policy of marine insurance. The carriage of enemy
despatches will no longer be generally treated as “ enemy Service

”

since The Hague Convention, No. xi. of 1907, ratified most of

the Powers, including Great Britam, on November 1909, by
Art. 1 provides that, except in case of breach of bksctode, “ the

ppstal correspondence of nei)|rals or belligerents, ^d^^her of an

official or a private character, found on board a neutral or enemy
ship on the High Seas is inviolable.”*

’

The case of the AllanUm, which gave occasion for the letter

of July 11, 1904, was as follows. This British ship left Cardiff

on February 24 of that year, with a cargo of coal, to be delivered

^either at Hong-Eong or Sasebo.
^
On arrival at Hong-i^ong, she



144 ^ sioaai jmnsis ow

ioaad iardoTB to d^var at Sasebo, and, hainiig laade deliv<^

acc<ffdiji|^7, was cbaiteied bf a Japanese company at anotiier

Japanese port, to cany coal to a British firm at Singapm. On
beikway thither, she was captured by a Russian squadron and

taken in to Vladiyostok, where on June 24 she was condemned

by the prize Oourt for carriage of contraband. The Court held,

ignoring the rule that a vessel ceases to be tn idieto when she has

“ deposited ” her contraband (since affirmed by Art. 38 cl the

Declaration of London of 1909), that she was liable in respect

of her vdyage to Sasebo ; as also in respect of the voyage on

which she was captured, on the ground that her real destination

was at that time the Japanese fleet, or some Japanese port.

This decision was reversed,*as to both ship and cargo, by the

Court of Appeal at St. Petersburg, on October 22 of the same

year.

The doctrine of “ continuous voyages ” is by the Declaration

of London, Art. 30, recognised in the case of “ absolute,” but, by

Art. 35, stated to be inapplicable to the case of “ conditional
”

contraband.

PRIZE LAW

Sib,—Questions of maritime international law which

are likely to give rise not only to forensic argument in

the prize Courts which we have established at Burban

and at the Cape, but also to diplomatic communirations

between Great Britain and neutral Governments, should

obviou^y be bandied just now with a large measure of

reserve. Lord Rosebery has, however, in your columns

called upon our Govemmeot to define its policy with refer-

ence to foodstuffs as contraband of war, while several other

oorrespondehvS have touched upcb cognate topics. Yon ma^

perhaps therefore be disposed to allow one who is responsible

for the Admiralty Manual of the Law of Prize, to which

reference has been made by your conespondent “ 8., ” to

make a few statements as to points upon which it may be
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f^esixable for the general reader to be in poines^n of

fatlormation aoonrate, one may venture to hope, as far

as it goes.

Of the four inconveniences to which neutral tracing

vessels are liable in time of war, “ blockade ’’ may be left out

of present consideration. Yon can only blockade the ports

of your enemy, and the South AMcan Bepublics have no

port of their own. The three other inconveniences must,

however, all be endured

—

viz. prohibition to carry “ contra-

band,” prohibition to engage in “enemy service,” and liability

to be ‘‘ visited and searched ” anywhere except within three

miles of a neutral coast, in order that it may be ascertained

whether they are disregarding either of these prohibitions,

as to the meaning of which some explanation may not be

superfluous.

1.
'' Carriage of contraband ’ implies (1) that the goods

carried are fit for hostile use
; (2) that they are on their way

to a hostile destination. Each of these requirements has

given rise to wide divergence of views and to a considerable

literature. As to (1), while Continental opinion and practice

favouf a hard-and-fast list of contraband articles, comprising

only such as are already suited, or can readily be adapted, for

use in operations of war, English and American opimon and

practice favour a longer list, and one capable of being from

time to time extended to meet Jibe special exigeifties of the

war. In such a list may figure even provisionsf‘^nder cir-

(Tumstances arising out of tie particular situatigifm the war,”

especially if ” going with a high|jr probable destination to

military use ”—^Lord Stowell in the Jonge Ma/rgaretha (1 Eob.

188); Story, J., in the Commercen (1 Wheati 882), the

date and purport of which are, by the by, iiysorrectly
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givea by “8.” K^ould beinaoeordaneevithbaro'wn]^

vioQB practice and mth Lord Granville’s despatches dtiring

the war between France and China in 1885, if we treated
c*

flour as contraband only when ear-marked as destined for

the use of enemy fleets, armies, or fortresses. Elren in

such oases our practice has been not to confiscate the cargo,

but merely to exercise over it a right of “ pre-emption,” so as

to deprive the enemy of its use without doing more injury

than can be helped to neutral trade—as is explained by

Lord Stowell in the Hadbet (2 Bob. 174). As to (2), the

rule was expressed by Lor(f Stowell to be that “ goods going

to a neutral port cannot come under the description of contra-

band, all goods going there being equally lawful ”

—

Imina

(3 Bob. 167) ; but innovations were made upon this rule

during the American Civil War which seem to be demanded

by the conditions of modem commerce, and might well be

followed by a British prize Court. It was held that contra-

band goods, although bona fide on their way to a neutral port,

might be condemned, if intended afterwards to reach the

enemy by another ship or even by means of land caraage

—

Bermuda (8 Wallace) ; Pelerhoff (5 Wallace). A cdnsign-

ment to Lorenzo Marques, connected as is the town by only

forty n^es of railway with the Transvaal frontier, would

seem to be well within the principles of the Civil War oases

as to ” coflkinuous voyages.’^

2. The^teriage by a neutral ship of enemy t^ops, or of

even a few i^tary officers, as ala» of enemy despatches, is an

“ enemy service ” of so iipportant a kind as to involve the

confiscation of the vessel concerned, a penalty which, under

ordinary circumstances, is not imposed upon carriage of

” contraband ” properly so called. See Lord StoweD’s Inmi-
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llbas judgments in Orozembo (6 Bob. 480) and AbAmta

440). The alleged offence of the ship Bundesratk would

: asem to be of this description. '
^

The questions, both of “contraband" and of “enemy

service," with which our prize Courts must before long have

to deal, will be such as to demand &om th^ Judges a com*

petent knowledge of the law of prize, scrupulous fairness

towards neutral claimants, and prompt penetration of the

Protean disguises which illicit trade so readily assumes in

time of war.

Your obedient servant,

T. E. Holland.

Oxford, January 2 (1900).

THE ALLANTON (Contintum Voyage)

SiE,—I venture to think that the letter which you

print this morning from my friend Dr. Baty, with reference

to the steamship AUanton, calls for a word of warning;

unless, indeed, it is to be taken as merely expressing the

private opinion of the writer as to what would be a desirable

rule of law.

It would be disastrous if shipowners and insurers were

to assume that a neutral vessel, if destined for a neutral

port, is necessarily safe from capture. Words ^t any rate

capable of this construction \nay, no doubt, be quoted

from one of Lord Stowell’s judgments, now nsbre than a

century old; but many* things have bapj^ned, notably

the invention of railways, sindb the days of that great

Judge. The United States oases, decided in . the sixties

(as Dr. Baty thinks, “ on a demonstrably false analogy ”),

in which certain'ships were hdd to be engaged in tBe carriage

- 1.2
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of contraband, although their destination was a neutral

port, were substantially approved of by Great Britain.

The^r principle was adopted by Italy, in the JDoeliDijh

in 1896, and was supported by Great Britain in the corre-

spondence upon this subject which took place with Oermany

in 1900. It ^as endorsed, after prolonged discussion,

by the J^titut de Droit International in 1896.

I am, Sk, your obedient servant,

T. E. Holland.

Oxford, July 11 (1904). ^

(Unqualified Captors)

Among the objections raised by the British Government

to the capture by the Russian ship Peterhurg in the Red Sea, on

July 13, 1904, of the P. and 0. ss. Malacca^ for carriage of

contraband, were (1) that the so-called contraband consisted

of government ammunition for the use of the British fleet in

Chinese waters; and, (2) what was more serious, that the

capturing vessel, which belonged to the Russian volunteer fleet,

after issuing from the Black Sea under the commercial flag

had subsequently, and without touching at any Russian port,

brought up guns from her hold, and had proceeded to exercise

belligerent rights under the Russian naval flag. In consequence

of the protest of the British Government, and to close the incident,

the Malacca was released at Algiers, after a purely formal

examination, on July 27, and Russia agreed to instruct

the ofiicers of her volunteer fleet not to make any similar

captures. ^ •

The qu^titn of the legitimacy of the transformation on the

high seas ship-of-war of a vessel which has previously,

been sailing umter the commercial flag was much discussed at

The Hague Conference %f 1807, but without result. Opinions

were so much divided upon the point, that no mention of it is

made in Convention No. vii. of that year, ratified by Great

Britain on November 27, 1909, “as to the transformation of

merchant t^essels into ships-of-war.”
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THE ALLANTON {Unqualified Captors)

SiB|—^The indignation caused by the treatment o\ the

Allanton is natural, and will almost certainly prove to be

weU founded ; but Mr. Eae, in the^letter which you print

this morning, overstates a good case. iHe asks that,

** whatever steps are taken for the release of the Malacca,

equally strong steps should be taken for the release of the

Allanton ”
; and he can see no difference between the cases

of the two ships, except that 4he former is owned by a

powerful company in the habit of carrying British mails,

while the latter is his private property.

One would have supposed it to be notorious that the

facts which distinguish the one case from the other are,

first, that the capture of the Malacca was effected by a vessel

not entitled to exercise belligerent rights ; and, secondly,

that Great Britain is prepared to claim the incriminated

cargo as belonging to the British Government. Capture

by an unqualified cruiser is so sufficient a ground for a

claio^of restoration and compensation that, except perhaps

g as facilitating the retreat of Bussia from a false position, it

would seem, to say the least, superfluous to pray in aid

any other reason for the cancellation of an act#unlawful

ab initio,
^

I hav^ not noticed any Statement as to the actual

^constitution of the prize Court concerned in ^-/condemna-

tion of the Allanton. Uncler Buie 64 of theTOussian Naval

Regulations of 1896, a “ Port Prife Court ” must, for a decree

of confiscation, consist of six members, of whom three must

be officials of the Ministries of Marine, Justice, and Foreign

Afiairs respectively. An “ Admirals’ Prize Court,” for the
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same pnrpose, need consist of only four members, all of

whom are naval officers.

I am, Sir, yoor obedient servant,

T. E. HoxiIiANd.
Ozfotd, Jnly 26 (1904).

t • *

{No& upon the DeclaroMon of London)

The British delegates to The Hague Conference of 1907 were

instructed that H.M. Government ** are ready and willing for

their part, in lieu, of endeavouring to frame new and more

satisfactory rules for the preyention of contraband trade in the

future, to abandon the principle of contraband of war altogether,

thus allowing the oversea trade in neutral vessels between belli-

gerents on the one hand and neutrals on the other, to continue

during war without any restriction,” except with reference to

blockades. This proposal was not accepted by the Conference,

which was unable even to agree upon lists of contraband articles,

and recommended that the question should be further considered

by the Governments concerned. Pari, Paper, Miscell, No. 1

(1908), p. 194.

This task was accordingly among those undertaken at the

Conference of Maritime Powers held in London in 1908-1909,

which resulted in a Declaration, Articles 22-44 of which con-

stitute a fairly complete code of the law of contraband. Eeftrence

has already been made, in comments upon letters com|>rised

in this section, to this Declaration, the demerits and history of #

which are more fully dealt with in section 9, infra.

Section 6 t

Mel^^ of Warfare as fiffectmg Neutrals

• (Jdims)

On the views exptemA in the first of the two letters which

follow, as also in the writer’s British Academy paper on Neutral

Duties, as translated in the Marine Rundschau, see Professor von

Martitz of ^Berlin, in the Transa^ions of the International Law
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(:0juoaatiiai, 1907. The Institut de Droit Interoational has

lor some yeate pasthad under its consideration questions rdating

. to mines, and has arrived atconclusions which will be found in its

^ ^mtuatrs, t. zzi. p. 330, t. zzii. p. 344, t. zziii. p. 429, t. piv.

pp. 286, 301.

The topic has also been dealt with in The Hague Convention,

No. viii. of 1907, ratified, with a reservation, by Great Britain

on November 27, 1907. By Art. 1 it is forbidden “ (1) to lay un-

anchored automatic-contact mines, unless they are so constructed

as to become harmless one hour at most after he who has laid

tikem has lost control over them
; (2) to lay anchored automatic-

contact mines which do not become harmless as soon as they have

broken loose from their mooringp
; (3) to employ torpedoes

which do not become harmless when they have missed their

mark.” By Art. 2 (which is, however, not accepted by France or

Germany), it is forbidden “ to lay automatic-contact mines ofi

the coast and ports of an enemy, with the sole object of

intercepting commercial navigation.”

MINES IN THE OPEN SEA

Sib,—The question raised in your columns by Admiral

de Horsey with reference to facts as to which we are as

yet imperfectly informed, well illustrates the perpetually

recusing conflict between belligerent and neutral interests.

They are, of course, irreconcilable, and the rights of the

respective parties can be defined only by way of compromise.

It is beyond doubt that the theoretically absolute right

of neutral ships, whether public or private, to pursue their

ordinary routes over the higS sea in time of war, is limited

by the right of the belligerents to fight on th^e seas a naval

battle, the scene of whicli can be approaclie^ by such ships

only at their proper risk and*penl. In such a case the

neutral has ample warning of the danger to which he would

be exposed did he not alter his intended couAb. It would,

however, be an entirely ^flerent afbir if he«hould find
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himseit implieated in belligerent war risks, of the existenee

of whioh it was impossible for him to be informed, while

pursuing his lawful business in waters over whioh no nation

pretinds to exercise jurisdiction.

It is certain that no international usage sanctions the

employment by one beKigerent against the other of mines,

or other secret Sontrivances, which would, without notice,

render dangerous the navigation of the high seas. No
belligerent has ever asserted a right to do anything of the

kind ; and it may be in the recollection of your readers that

strong disapproval was expressed of a design, erroneously

attributed to the United States a few years since, of

effecting the blockade of certain Cuban ports by torpedoes,

instead of by a cruising squadron. These, it was pointed

out, would superadd to the risk of capture and confiscation,

to which a blockade-runner is admittedly liable, the novel

penalty of total destruction of the ship and all on board.

It may be worth while to add, as bearing upon the

question under discussion, that there is a tendency in

expert opinion towards allowing the line between “ terri-

torial waters ” and the “ high seas ” to be drawn V* a

considerably greater distance than the old measurement of

three miles from the shore.

* I am. Sir, your obedient servant,

« T. E. Holland.
Oxford, May 23 (1904). i

c

Territorial waters

Sir,—^Most authorities would, I think, agree with

Admiral de* Horsey that the line between “ territorial

waters ** and “ the high seas is drawn by international
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ij'&w, if drawn by it anywhere, at a distance of three miles

from low'water mark. In the first place, the ridicnloasly

wide claims made, on behalf of certain States, by medieval

jurists were cat down by Grotius to so much water as can

be controlled from the land. The Grotian formula was then

worked out by Bjmkershoek with referen|}e to the range

of cannon ;
and, finally, this somewhat variable test was,

before the end of the eighteenth century, as we may see

from the judgments of Lord Stowell, superseded by the

hard-and-fast rule of the three-piile limit, which has since

received ample recognition in treaties, legislation, and

judicial decisions.

The subordinate question, also touched upon by the

Admiral, of the character to be attributed to bays, the

entrance to which exceeds six miles in breadth, presents

more difficulty than that relating to strictly coastal waters.

I will only say that the Privy Council, in The Direct U.S.

Cable Co. v. Anglo-American Telegraph Co. (L.R. 2 App.

Ca. 894), carefully avoided giving an opinion as to the

interflational law applicable to such bays, but decided

the case before them, which had arisen with reference to

the Bay of Conception, in Newfoundland, on the narrow

ground that, as a British Court, they were bound ^y certain

assertions of jurisdiction made in British Acts of Parliament.

The three-mile distance h&s, no doubt, become inade-

quate in consequence of the increased rad^ie of modem

cannon, but no other cdu be substituted/lor it without

express agreement of the Powets. \)ne can hardly admit

the view which has been maintained, e.g. by Professor de

Martens, that the.distance shifts automatically uraccordance

with improvements in artill|ry. The whole matter might



m THE EIGHTS AND DUTmS OF NEUTRALS

well be incladed among the questions relating to the rights

and duties of neutrals, for the consideration of which by a

con^rence, to be called at an early date, a wish was recorded

by The Hague Conference of 1899.

In the meantime it may be worth while to call attention

to the view of the subject taken by a specially qualified and

representative body of international experts. The Institut

de Droit International, after discussions and inquiries which

had lasted for several years, adopted, at their Paris meeting

in 1894, the following resolutions, as a statement of what,

in the opinion of the Institut, would be reasonable rules

with reference to territorial waters (I cite only those bearing

upon the extent of such waters) :

—

“ Art. 2.—La mer territoriale 8’4tend k six milles marins (60 au degr4

de latitude) de la laisse de basse mar^e but tout r6tendue des odtes.

Art. 3.—Four les bales, la mer territoriale suit les sinuosit^s de la

o6te, sauf qu’elle mesur^e lb partir d’une ligne droite tir6e en travers

de la bale, dans la partie la plus rapprooh^e de Fouverture vers la mer,

oti F4oart entre les deux odtes de la bale est de douze milles marins

de largeur, k moins qu’un usage oontinu et sdoulaire n’ait oonsacrd

une largeur plus grande. Art. 4.—^£n oas de guerre, Fdtat riverain

neutre a le droit de fixer, par la ddolaration de neutrality, ou par notifica-

tion spyciale, sa zone neutre au dela de six milles, jusqu’lb portye du

canon des cotes. Art. 5.—^Tous les navires sans distinction ont le

droit de passage inoffensif par la mer territoriale, sauf le droit des

belligyrant^ de rSglementer et, dans un but de dyfense, de barrer le

passage dans la dite mer pour tout navire, et sauf le droit de neutoes

de ryglementsi' le passage dans kgdite mer pour les navires de guerre

de toutes nationalitys.” {Annuaire de rinsHtui, t. xiii. p.t329.)

I ain, Sir,* your obedient servant,
^

V * T. E. HomiANd.
t

Oxford, June 1 (1904).
^

A French decree, of October 18, 1912, accordingly extends,

when France is neutral, her territorial waters to a distance of

six miles (FI Idiom.) from low*w|ter mark.
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{Cable-cutting)

With the letters which follow, compare the article by the

same writer on Les cables sous-marins en temps de gaelre,”

in the Bevue de Droit Friii, 1898, p. 648.

The topic of cable-cutting, as to which the Institut de Droit

International arrived in 1879 at the conclusiqps set out in the

first of these letters, was again taken into consideration by the

Institut in 1902 : see the Annuaire for that year, pp. 301-332.

The Hague Convention, No. iv. of 1907, provides, in Art. 64,

that ** submarine cables connecting occupied territory with a

neutral territory shall not be destroyed or seized, unless in case

of absolute necessity. They must !>e restored, and compensation

must be arranged for them at the peace.”

Convention No. v., by Art. 3, forbids belligerents (1) to install

on neutral territory a radio-telegraphic station, or any other

apparatus, for communicating with their land or sea forces
; (2)

to employ such apparatus, established by them there before the

war, for purely military purposes. By Art. 6, a neutral Power

is bound to permit nothing of the sort.

SUBMABINE CABLES

Sir,—The possibility of giving some legal protection to

submarine cables has been carefully considered by the

Institut de Droit International. A committee was appointed

in 1878 to consider the subject, and the presentation of its

report to the meeting at Brussels in 1879 wag followed

by an interesting discussion (see the Annuaire de Vlmtitui,

1879-80,^p. 3^1-894). The conclusions ultimately adopted

^
by the Institut were as follows :— •

^

“ 1. It would be very useful if the vaiieus Statll would come to an

understanding to declare that destruAion of, or injury to, submarine

cables in the high seas is an offence under the Law of Nations, and to

fix precisely the wrongful character of the acts, and the appropriate

penalties. With rAermioe to the last-mentioned point, the degree

of uniformity attainable must <|^pend on the amount^ difference
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between ayetema al oriminsl legialation. Tbe li^t of aneating ofien-

dera. or tboae imaomed to be anoh, might be given to the public veaaeb

of ail nationa, under oonditiona regulated by treatiea, but the right to

tiyt^m ahould be reaerved to the national Courta of the veaael arreated.

“ 2. A aubmadne telegraphic cable uniting two neutral territoriea

ia inviolable. It ia deairable that, iriien telegraphic communication

meat be interrupted in conaequence of war, a belligerent ahould'confine

himaelf to auoh meaaurea aa are abaolutely neceaaary to prevent the

cable from being uaed, and that anch meaaurea ahould be diaoontinued,

or that any damage cauaed by them ahould be repaired aa aoon aa the

oeaaatimi of hoatilitiea may permit.”

I am, Sir, your obedient servant,

t T. E. HoLIiAND.
Oxford, November 23 (1881).

SUBMAEINE CABLES IN TIME OF WAE

Sir,—I venture to think that the question which has

been raised as to the legitimacy of cable-cutting is not so

insoluble as most of the allusions to it might lead one to

suppose. It is true that no light is thrown upon it by the

Convention of 1884, which relates exclusively to time of

peace, and was indeed signed by Lord Lyons, on behalf

of Great Britain, only with an express reservation M that

effect. Nor are we helped by tbe case to which attention

was called in your columns some time since by Messrs.

Eyre and Spottiswoode. Their allusion was doubtless to

the International (L.E. 8 A. and E. 821), which is irre-

levant to the present inquiiyt The question is ajiew one,

but, though cd^ered by no precedent, I cannot doubt that

it is covered by^certain well-estaSlished principles of inter-

national law, which, it*is hardly necessary to remark, is no

cut-and-dried system but a body of rules founded upon, and

moving with, the public opinion of nation^.

That bsanch of international law which deals with the
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pirdbtidns of neutrals and belligerents is, of course, a com-

^ between what Grotius calls the “ belli rigor ” and the

>* oommeroiorum libertas." The terms of the compromise,

originally suggested partly by equity, partly by national

interest, have been varied and re-defined, from time to

time, with reference to the same considerations. It is per-

haps reasonable that, in settling these terms, preponderant

weight should have been given to the requirements of belli-

gerents, engaged possibly in a life-and-death struggle. “ lus

commerciorum equum est,” sa^s Gentili ;
“ at boo ssquius,

tuendfle salutis.” There is accordingly no doubt that in land

warfare a belligerent may not only interrupt communioar

tions by road, railway, post, or telegraph without giving

any ground of complaint to neutrals who may be thereby

inconvenienced, but may also lay hands on such neutral

property—shipping, railway carriages, or telegraphic plant

—

as may be essential to the conduct of bis operations, making

use of and even destroying it, subject only to a duty to

compensate the owners. This he does in pursuance of the

well-known “ droit d’angarie,” an extreme application of

which occurred in 1871, when certain British colliers were

sunk in the Seine by the Prussians in order to prevent the

passage of French gunboats up the river. Count Bismarck

undertook that the owners of the ships shoufd be in-

demnified, and Lord Granvilll did not press ftr anything

further. Such action, if it took pboe/>utsid#of belligerent

‘territory, would not be tolerated for a moment.

The application of these priscipfes to the case of sub-

marine cables would appear to be, to a certain point at any

rate, perfectly clear. Telegraphic communication with the

outside world may well be a|important to a State engaged



1*8 ^GSTS NEOTRAIiS ;

in warfare as similar means of oommmueation between

one point and another within its own territory. Just m an

invader would without scruple interrupt messages, and even

destroy telegraphic plant, on land, so may he thus act

witlun the enemy’s territorial waters, or, perhaps, even io

far from shore as he obuld reasonably place a blochading

squadron. It may be objected that a belligerent has no

right to prevent the access of neutral ships to unblookaded

portions of the enemy’s coast on the ground that by carrying

diplomatic agents or despatches they are keeping up the

communications of lus enemy with neutral Governments.

But this indulgence rests on the presumption that such

official communications are “ iimooent,” a presumption

obviously inapplicable to telegraphic messages indiscrim*

inately received in the course of business. It would seem,

therefore, to be as reasonable as it is in accordance with

analogy that a belligerent should be allowed, within the

territorial waters of his enemy, to cut a cable, even though it

may be neutral property, of which the terminus ad quern is

enemy territory, subject only to a liability to indemnify

the neutral owners.

The cutting, elsewhere than in the enemy’s waters,

of a cable connecting enemy with neutral territory receives

no countenance from international law. Still less per*

missible wdtild be the cuttifig of a cable connecting two

neutral portsk altb(^ugh messages may pass t!irough it

which, by previous and subsequent stages of transmission,*
%

may be useful to the dneigy.

Your obedient servant,

* T.^E. Homand.
Oxford, 8*7 (1897).
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r ' SiB,—Will you allow me to refer in a few words ^ the

^
^teresting letters upon the subject of submarine oi|)bles

#bioh have been addressed to you by Mr. Parsond and Mr.

Charles Bright ? In asserting that “ the question as to the

legitimacy of cable-cutting is covered by no precedent,” I

had no intention of denying that belligerent interference

with cables bad ever occurred. International precedents

are made by diplomatic action (or deliberate inaction) with

reference to facts, not by those* facts themselves. To the

best of my belief no case of cable-cutting has ever been

made matter of diplomatic representation, and I understand

Mr. Parson^ to admit that no claim in respect of damage

to cables was presented to the mixed Commission appointed

under the Convention of 1888 between Great Britain and

Chile.

In the course of his able address upon ” Belligerents and

Neutrals,” reported in your issue of this morning, I observe

that Mr. Macdonell suggests that the Institut de Droit

Inteimtional might usefully study the question of cables

in time of war. It may, therefore, be well to state that this

service has already been rendered. The Institut, at its

Paris meeting in 1878, appointed a committee,^ of which

M. Renault was chairman, to consider the whde subject of

the protqption of cables, both in peace and in war ; and at

^its Brussels meeting, in 1879, carefully 'discussed the

exhaustive report of it^ committee an4 voted certain

“ conclusions,” notably the foURwing :

—

“ Le o&ble tiUgrsphiqoe BOUB-maiin qni unit denx tetritoiies neutres

Mt inviolabk.
,

“ n est ik d^siier, quand les oommunioations tikgraph^uea doivent
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oenor par anite da Titat de goerre, qua I’on sa bcnaia anz maanrea

ateiotament n^oaaaidiae pour ampteher I’uaage dn cable, at qn’Q atdt laia

fin b oea meaniea, ou q«a Ton an r^paia lee oonaaquanoee, auaaitdt qna

la permattra la oeaaation dea hoetilit^e.”

«

It was in no small measure due to the initiative of the

Institut that diplomatic conferences were held at Paris,

which in 1882 produced a draft convention for the protec-

tion of cables, not restricted in its operation to time of peace

;

and in 1884 the actual convention, which is so restricted.

It may not be generally known that in 1864, before the

difficulties of the subject, were thoroughly appreciated, a

convention was signed, though it never became operative,

by which Brazil, Hayti, Italy, and Portugal undertook to

recognise the “ neutrality ” in time of war of a cable to be

laid by one Balestrini. So, in 1869, the United States were

desirous of concluding a general convention which should

assimilate the destruction of cables in the high seas to

piracy, and should continue to be in force in time of war.

The Brussels conference of 1874 avoided any mention of

“ cables sous-marins.”

The moral of all that has been written upon this subject

is obviously that drawn by Mr. Charles Bright

—

viz.
“
the

urgent necessity of a system of cables connecting the British

Empire by direct and independent means

—

i.e. without

touching on foreign soil.”

T am, Sir, your oiiedient servant,

t. , T. E. HoliiAnd.

Oxford, Jvme 3 (1897). >
•

c
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Destruction of Prizes
•'

A British ship, the Knight Commander

,

bound from New
York to Yokohama and Kobe, was stopped on July 23, 1904,

by a Russian cruiser, and as her cargo consisted largely of railway

material, was considered to be eng( ged m carru gl of contraband.

Her crew and papers were taken on board the cruiser, and she

was sent to the bottom by hre from its guns. The reasons ofhcially

given for this proceeding were that :
“ The proximity of the

enemy’s port, the lack of coal on board the vessel to enable

her to be taken into a Russian post, and the impossibility of

supplying her with coal from one of the Russian cruisers, owing

to ^e high seas running at the time, obliged the commander

of the Russian cruiser to sink her.’’

The Russian Regulations as to Naval Prize, Art. 21, allowed

a commander “ in exceptional cases, when the preservation of a

captured vessel appears impossible on account of her bad con-

dition or entire worthlessness, the danger of her recapture by

the enemy, or the great distance or blockade of ports, or else

on account of danger threatening the ship which has made the

capture, or the success of her operations,” to burn or sink the

prize.

The Japanese Regulations, Art 91, were to the same effect

in oases where the prize (1) cannot be navigated owing to her

being unseaworthy, or to dangerous seas
; (2) is likely to be

recaptured by the enemy ; (3) cannot be navigated without

depriving the ship-of-war of officers and men required for her

own safety. ^
The case of the Knight Commander was the subject of comment,

on the 27th of the same month, it both Houses of f’arliament.

In the Hotfee of Lords, Lord Lansdowne spoke^of what ^d
occurred as “ a very serious breach of int^national law,” “ an

outrage,” against which it ha(?been considered duty to lodge

a strong protest.” In the House ^f Commons, ,Mr. Balfour

described it as “ entirely contrary to the accei)ted practice of

civilised nations.” Similar language was used in Parliament on

August 10, when Mr^ Gibson Bowles alluded to my lefter of the

6th, in a way which gave occasion for that of the 14th^
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The Knight Commander was condemned by the Prise Court

at Yladivostok on August 16, 1904, and the sentence was

confirmed on December 5, 1905, by the Court of Appeal at St«

Petersburg, which found it impossible to a^ee that the destruo-

tioi! of a neutral vessel is contrary to the principles of international

law/' The Russian Government has remained finu on the point,

and in 1908 declined to submit the case to arbitration.

'

The Institute de Droit International m its Code des Prises

mariUmes, Art. W (not, be it observed, professing to state the law

as it is, but as it should be), had taken a view in accordance with

that maintained by the British Government {Annuaire, t. ix.

p. 200 ; Tableau, p. 205). It was, however, the opinion of the

present writer, as will appear from the following letters, that no

rule of international law, by which the sinking of even neutral

prizes was absolutely prohibited, could be shown to exist. He
had previously touched upon this question in his evidence before

the Royal Commission on the Supply of Food, &c., in Time of

War, on November 4, 1903, and returned to it later in his paper

upon ** The Duties of Neutrals," read to the British Academy on

April 12, 1905 (Transactions^ ii. p. 66, and reproduced in French,

German, Belgian, and Spanish periodicals), cited in the judgment

of the St. Petersburg Court of Appeal in the case of the Knight

Commander.

The subsequent history of the question, and, in particular,

of the rules suggested in Arts. 48-54 of the Declaration of

London, may be claimed in favour of the correctness* of the

opinion maintained in the letters.

RUSSIAN PRIZE LAW

SiB,-^The neutral Powers have serious ground of com-

plaint as tc the mode in which Russia is conducting opera-

tions at sea.^ It may, however, be doubted whether public

opinion is sufficiently well informed to be capable of estt-

mating the comparative ^avity of the acts which are just

now attracting attention. Putting aside for the moment

questionscarising out of the Straits Convention of 1856, as

belonging to a somewhat different order of ideas, we may
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it that the topics most needing careful consideration

t^te to removal of contraband from the ship that is carry*

it vrithout taking her in for adjudication ; interference

vnth mail steamers and their mail bags
;
perversely wrong

decisions of Prize Courts ; confiscation of ships as well as of

their contraband cargo ; destruction of prizes at sea ; the

list of contraband. Of these topics, the two last mentioned

are probably the most important, and on each of these I will

ask you to allow me to say a few words.

1. There is no doubt that by the Bussian regulations of

1895, Article 21 ; and instructions of 1901, Article 40, officers

are empowered to destroy their prizes at sea, no distinction

being drawn between neutral and enemy property, under

such exceptional circumstances as the bad condition or small

value of the prize, risk of recapture, distance from a Bussian

port, danger to the Imperial cruiser or to the success of her

operations. The instructions of 1901, it may be added,

explain that an officer “ incurs no responsibility whatever
"

for so acting if the captured vessel is really liable to confisca-

tion arid the special circumstances imperatively demand her

destruction. It is fair to say that not dissimilar, though

less stringent, instructions were issued by France in 1870

and by the United States in 1898 ; also that, although the

French instructions expressly contemplate “ I’^tablissement

des indemnit^B & attribuer aux* neutres, ” a Ffbnch prize

Court in 1870 refused compensation to»neutHil owners for

tlie loss of their property an board of enemy ships burnt

at sea.

The question, however, remains whether such regulations

are in accordance with the rules of international Ikw. The

statement of these rules by ^ord StoweU, who fpeaks of

M 2
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them as “ dear in prindple and established in praetioe,” nukj^

I think, be sonunarised as follows : An enemy’s ship, after

her crew has been placed in safety, may be destroyed.

Wlfere there is any ground for believing that the ship, or any

part of her cargo, is neutral property, such action is jiistifi*

able only in oases of “ the gravest importance to the captor’s

own State,” after securing the ship’s papers and subject to

the right of neutral owners to receive full compensation

(Actceon, 2 Dods. 48 ; Felicity, ib. 881 ; substantially fol-

lowed by Dr. Lushington in Leucade, Spinks, 221). It is

not the case, as is alleged by the Novae Vremya, that any

British regulations “ contain the same provisions as the

Bussian ” on this subject. On the contrary, the Admiralty

Manual of 1888 allows destruction of enemy vessels only

;

and goes so far in the direction of liberality as to order the

release, without ransom, of a neutral prize which either from

its condition, or from lack of a prize crew, cannot be sent in

for adjudication. The Japanese instructions of 1894 permit

the destruction of only enemy vessels ; and Article 50 of

the carefully debated “ Code des prises ” of the Institut de

Droit International is to the same effect. It may be worth

while to add that the eminent Bussian jurist, M. de Martens,

in his book on international law, published some twenty

years ago^ in mentioning that the distance of her ports from

the scenes tl naval operatioiis often obliges Bussia to sink
II

her prizes, so that “ pe qui les lois maritimes de tons les 4tats

consid^rent comme un moyen auijuel il n’y a lieu de recourir*

qu’it la demi^r^ extr^hiit^, se transformera n^cessairement

pour nous enrbgle normals,” foresaw that “ cette mesure

d’un caraatke g4n4ral soul4vera indubitablement centre

notre pay| un m6contentemei^t universel.”
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? 2. A far more important question is, I venture to think,

' raised by the Eussian list of contraband, sweeping, as it

does, into the category of “ absolutely contraband articles

things such as provisions and coal, to which a contraband

character, in any sense of the term, ]ias usually been denied

on the Continent, while Great Britain and United States

have admitted them into the category of “ conditional
”

contraband, only when shown to be suitable and destined for

the armed forces of the enemy, or for the relief of a place

besieged. Still more unwarrantable is the Eussian claim to

interfere with the trade in raw cotton. Her prohibition of

this trade is wholly unprecedented, for the treatment of

cotton during the American Civil War will be found on

examination to have no bearing on the question under con-

sideration. I touch to-day upon this large subject only to

express a hope that our Government, in concert, if possible,

with other neutral Governments, has communicated to that

of Eussia, with reference to its list of prohibited articles, a

protest in language as unmistakable as that employed by

our i^oreign Ofl&ce in 1885 :
“ I regret to have to inform

you, M. TAmbassadeur,'' wrote Lord Granville, “ that Her

Majesty’s Government feel compelled to take exception to the

proposed measure, as they cannot admit that, consistently

with the law and practice of nations, and with the rights of

neutrals, provisions in general can bo treated as contraband

pf war.” A timely warning that a claim is fiiadmissible is

surely preferable to waiting till bad fqpling l^is been aroused

by the concrete application of an^bjectionable doctrine.

I am. Sir, your obedient servant, ^

T. E. Holland.

Oxford, August 1 (1904).
$
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BUSSIAN PBIZE LAW

Sib,—From this hilltop 1 observe that, in the debate of

Tlftirsday last, Mr. Gibson Bowles, alluding to a letter of

mine which appeared in your issue of August 6, complained

thatl “hadnotgiven tlie proper reference” to LordStowell’s

judgments, llx. Bowles seems to be unaware that in refer-

ring to a decided case the page mentioned is, in the absence

of any indication to the contrary, invariably that on which

the report of the case commences. I may perhaps also be

allowed to say that he, in my opinion, misapprehends the

effect of the passage quoted by him from the Felidiy,

which decides only that, whatever may be the justification

for the destruction of a neutral prize, the neutral owner is

entitled, as against the captor, to full compensation for the

loss thereby sustained.

I am. Sir, your obedient servant,

T. E. Holland. ^
Eggishom, Valais, Suisse, August 14 (1904).

fi

BUSSIAN PBIZE LAW

Sib,—Mr. Gibson Bowles has, I find, addressed to you a

letter in which he attempts to controvert two statements of

mine by the simple expedient of omitting essential portions

of each of ^hem. ’’

,

1. Mr. B(9wles having revealed himself as unaware that
• o

the mode in which I had cited a^roup of cases upon destruc-

tion of prizes was the cmnect mode, I thought it well to

provide him with the rudimentary information that, ** in

referring to a decided case, the page n][entioned is, in the

absence of any indication to #6 contrary
^ invariably that on
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%hich the report of the ease oommenoes.” He replies that he

has found appended to a citation of a passage in a judgment

the page in which this passage occurs. May I refer him,

for an explanation of this phenomenon, to the words ^ow

italicised) omitted in his quotation of my statement ? It is,

of course, common enough, when the reference is obviously

not to the case as a whole but to an extract from it, thus to

give a clue to the extract, the formula then employed being

frequently “ at page so-and-so.”

2. I had summarised the effect, as I conceive it, of the

group of cases above mentioned in the following terms

:

“ Such action is justifiable only in cases of the gravest im-

portance to the captor’s own State, after securing the ship's

papers, and subject to the right of the neutral owners to receive

full compensation.” Here, again, while purporting to quote

me, Mr. Bowles omits the all-important words now italicised.

I am, however, maltreated in good company. Mr. Bowles

represents Lord Stowell as holding that destruction of neutral

property cannot be justified, even in cases of the gravest

importance to the captor’s own State. What Lord Stowell

actually says, in the very passage quoted by Mr. Bowles, is

that “ to the neutral it can only be justified, under any such

circumstances, by a full restitution in value.” I would

suggest that Mr. Bowles should find an opp<$rtunity for

reading^tn exlenso the reports of the AcUeofl (2 Dods. 48)

and the Felicity {ib. 381), as also forcre-reailing the passage

which occurs at p. 886 Af the latter case, before venturing

further into the somewhat intricftte technidilities of prize law.

I am. Sir, your obedient servant,

. T. E. fiOLLAHn.

Bggiahoin, Suisse, Avgust 26(|904).
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THE SINKING OP NEUTEAL PRIZES

Sib,—Inyour St. Petersburg correspondence of yesterday

I Be6 that some reference is made to what I have had occasion

to say from time to time upon the vexed question of the

sinking of neutral vessels, and your Correspondent thinks it

" would be deciiedly interesting ” to know whether I have

really changed my opinion on the subject. Perhaps, there-

fore, I may be allowed to state that my opinion on the

subject has suffered no change, and may be summarised as

follows :

—

1. There is no established rule of international law which

absolutely forbids, under any circumstances, the sinking of

a neutral prize. A consensus gentium to this effect will

hardly be alleged by those who are aware that such sinking

is permitted by the most recent prize regulations of France,

Russia, Japan, and the United States.

2. It is much to be desired that the practice should be,

by future international agreement, absolutely forbidden

—

that the lenity of British practice in this respect should

become internationally obligatory.

3. In the meantime, to adopt the language of the French

instructions, “On ne doit user de ce droit de destruction

qu’avec plus la grande reserve ”
;
and it may well be that

any given sef of instructions {e.g. the Russian) leaves on
«

this point so lai^e a discretion to commanders of cruisers

as to constitute an intolerable grievance.

4. In any easel: the ownepof neutral property, not proved

to be good prize, is entitled to the fullest compensation for

his loss. In \ihe language of Lord Stowell :7-
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m “ Tbe destrnction of the property may have been a meritorione act

towards his own Government ; but still the person to whom the

property belongs must not be a sufferer ... if the captor has by the

act of destruction conferred a benefit upon the public, he must look

to his own Government for his indemnity.” e

It may be worth while to add that the published state-

ments on the subject for which I am responsijsle are contained

in the Admiralty Manual of Prize Law of 1888 (where

section 808 sets out the lenient British instructions to com-

manders, without any implication that instructions of a

severer kind would have been inoonsistent with international

law) ; in letters which appeared m your columns on August

6, 17, and 30, 1904 ;
and in a paper on “ Neutral Duties in a

Maritime War, as illustrated by recent events,” read before

the British Academy in April last, a French translation of

which is in circulation on the Continent.

I am, Sir, your obedient servant,

T. E. Holiand.

Temple, June 29 (1905).

TJe Russian circular of April 3, 1906, inviting the Powers

to a second Peace Conference, included among the topics for

discussion :
'' Destruction par force majeure des batiments de

commerce neutres arr^t^s comme prises/' and the British delegates

were instructed to urge the acceptance of what their Government

had maintained to be the existing rule on the su1)ject. The

Conference of 19(^7 declined, however, to define^existing law,

holding tJat its business was solely to consider whaiP should be

• the law in future. After long discussions* in thf course of which

frequent reference was madt to views expressed by the present

writer (see Actes et Documents, t. jii. pp. 99ll-993, 1010, 1016,

1018, 1048, 1171), the Conference failed to arrive at any con-

clusion as to the desirability of prohibiting the destruction of

neutral prizes, anj confined itself to the ezpressiAi of a wish

#
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(fW) tliat tlih, and otlier unsettled points in the law of naval

warfare, should be dealt with by a subsequent Conference.

This question was, accordingly, one of those submitted to a

Conference of ten maritime Powers, which was convoked by
Greet Britain, in 1908, for reasons upon which something will be

said in the next section.

The question of sinkii^ was fully debated in this Conference,

with the assistance of memoranda, in which the several 'Powers

represented expfained their divergent views upon it, and of

reports prepared by committees specially appointed for the

purpose. It soon became apparent that the British proposal

for an absolute prohibition of the destruction of neutral prizes

had no chance of being accepted ; while, on the other hand, it

was generally agreed that £he practice is permissible only in

exceptional cases. (See ParL Paper, MiscelL No. 6 (1909),

pp. 2-53, 99-102, 120, 189, 205, 215, 223, 248, 268-278, 323, 365.)

Sticks 48-54 of the Declaration, signed by the delegates to

the Conference on February 26, 1909, but not ratified by Great

Britain, relate to this question. After laying down, in Art. 48,

the general principle that “ a neutral prize cannot be destroyed

by the captor, but should be taken into such port as is proper

for the legal decision of the rightfulness of the capture,” the

Declaration proceeds, in Art. 49, to qualify this principle by

providing that “exceptionally, a neutral vessel captured by a

belligerent warship, which would be liable to confiscation, may
be destroyed, if obedience to Art. 48 might compromi&e the

safety of the warship, or the success of the operations in which

she is actually engaged.”

^ Section 8 ^

^An ihtemational Prize Court «

a

The forecast, (ncidenlall^ attempted in the following letters,

of the general results likely to be arrived at by the second Peace

Conference, has been justified by the event. As much may be

claimed for^*the views maintained upon thq topic with which

these letters were more specifically concerned. Instead of
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. lettiag looM tiie judges of the proposed Intematiousl prise Court

to “ make law," in accordance with what might happen to be their

notions of “ the general principles of justice and equit7,'’ a serious

attempt has been made to supply them with a Code of the law

which they would be expected to administer. *

Some account will be given at the end of this section of the

movement towards the establishmenUof an International Court

of Appeal in cases of prize.
^

AN INTEBNATIONAL PEIZE COURT

Sib,—The idea suggested by the question addressed

on February 19 to the Government by Mr. A, Herbert

—

vu. that the appeal in prize cases should lie, not to a Court

belonging to the belligerent from whose Court of first

instance the appeal is brought, but to an international

tribunal, has a plausible appearance of fairness, but involves

many preliminary questions which must not be lost sight of.

Prize Courts are, at present. Courts of enquiry, to which a

belligerent Government entrusts the duty of ascertaining

whether the captures made by its ofi&cera have been properly

made, according to the views of international law entertained

by that Government. There exists, no doubt, among

Continental jurists, a considerable body of opinion in favour

of giving to Courts of Appeal, at any rate, in prize cases a

wholly different character. This opinion found its expression

in Articles 100-109 of th§ Code des Prises maritimes,
* 0

finally adopted at its Heidelberg meeting, in 1§,87, by the

Institut de Droit International. Artidle lOO^uns as follows :

—

“ An d^but de ohaque ^erre, chaise des parties belligdrantes

oonstitue un tribunal international d’appel oi matidre de prises

maritimes. Chacun de ces tribunaux est compost de cinq membres,

designis oomme suit : L’^tat belligerent nommera lui-m^me le presi*

dent et un des n^mbres. II designers en outre trcA etats neutres,

qui ohoisiront ohaoim un des 1|ois autres membres.”
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In the ftbstract, 'And supposing that a tribnUAl perfectly

SAtisfeotory both to belligerents And neutrAls could be

constituted, whether Antecedently or ad 'hoc, there might be

mo(^ to be seid for the proposAl ; subject, however, to one

condition

—

viz. thet sn Agreement hed been previously

Arrived At as to the Iaw which the Court is to Apply. At the

present time thete exists, on many vital questions of prize

law, no such agreement. It will be sufficient to mention

those relating -to the list of contraband, the distinction

between “absolute” and "conditional” contraband, the
t

doctrine of “ continuous voyages,” the right of sinking a

neutral prize, the moment from which a vessel becomes

liable for breach of blockade.

Just AS the Alabama arbitration would have been

impossible had not an agreement been arrived at upon the

principles in accordance with which neutral duties as to the

exit of ships of war were to be construed, so, also, before an

international Court can be empowered to decide questions of

prize, whether in the first instance or on appeal, it is indis-

pensable that the law to be applied on the points above

mentioned, and many others, should have been clearly

defined and accepted, if not generally, at least by all parties

concerned. The moral which I would venture to draw is,

therefore, t'nat although questions of fact, arising out of

capture of apprize, might sometimes be submitl^d to a

tribunal of arbifration, no case, involving rules of law as

to which nations take (Afferent vibws, could possibly be so

submitted. One ^s glad, therefore, to notice that the Prime

Minister’s reply to Mr. A. Herbert was of the most guarded

character. Fhe settlement of the law of ppze must neces-

sarily precede any general resot!! to an international prize
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:

|(|Co'a]rt : and if the coming Hagnc Goxiferenee does no more

' than settle some of the most pressing of these questions, it

: will have done much to promote the cause of peace.

I am, your obedient servant, •

T. E. HoiiLand.
Oxford, February 20 (1907). •

#

A NEW PEIZE LAW

Sir,—The leading articles which you have recently

published upon the doings of the Peace Conference, as also

the weighty letter addressed to ybu bymy eminent colleague.

Professor Westlake, will have been welcomed by many of

your readers who are anxious that the vital importance of

some of the questions under discussion at The Hague should

not be lost sight of.

The Conference may now be congratulated upon having

already given a quietus to several proposals for which,

whether or not they may be rightly described as Utopian,

the time is admittedly not yet ripe. Such has been the fate

of the suggestions for the limitation of armaments, and

the exemption from capture of private property at sea.

Such also, there is every reason to hope, is the destiny which

awaits the still more objectionable proposals for rendering

obligatory the resort to arbitration, which by the Convention

of 1899 was wisely left optio^l. •

ShouTd the labours of the delegates succeed^n placing

some restrictions upon th^employment of submarine mines,

the bombardment of open coast t^w^s, and^be conversion of

merchant vessels into ships of war ; in making some slight

improvements in each of the three Conventions 1899 ; and

in solving some of the xaojj^ pressing questions as to the
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ri^ti and duties of nentrab, ospeoially mtb reference to

the reception in their ports of belligerent warships, it wiU

have more than justified the hopes for its success which have

been Entertained by persons conversant with
,
the difficulty

and complexity of the problems involved.

But what shall we say of certain proposals for revolu-

tionising the law hf prize, which still remain for considera-

tion, notably for the establishment of an international Court

of Appeal, and for the abolition of contraband? It can

hardly be supposed that either suggestion will win its way to

acceptance.

1. The British scheme for an international Court of

Appeal in prize cases is, indeed, far preferable to the German ;

but the objections to anything of the kind would seem to be,

for the present, insuperable, were it only for the reason which

you allowed me to point out, some months ago, d propos of

a question put in the House of Commons by Mr. Arnold

Herbert. As long as nations bold widely different views

on many points of prize law, it cannot be expected that they

should agree beforehand that, when belligerent, they»will

leave it to a board of arbitrators to say which of several

competing rules shall be applied to any given case of capture,

or to evolve out of their inner consciousness a new rule,

hitherto unknown to any national prize Court. It would

seem that tb^ German advocates of the iiinovation claim

in its favour tbOiputharity of the Institut de Droit Interna-

tional. Permit me, therefore, as one who has taken part in

all the discussion# of the Ingtitut upon the subject, to state

that when it was first handled, at Zurich, in 1878, the diffi-

culties in thevway of an international Court were insisted on

by such manias Bluntschli, BenArd, Bulmerincq, Asser, and
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Nsaiauam, and the vote of a majority in its tavonr tnis

eonpled with one which demanded the acceptance by treaty

of a tuoiversally applicable system of prize law. The

drafting of such a system was accordingly the main object

of the Code dee Prises maritimes, which, after occupying

several sessions of the Institut, was finally adopted by it,

at Heidelberg, in 1887. Only ten of the ISiS sections of this

Code deal with an international Court of Appeal. A complete

body of law, by which States have agreed to be bound,

must, one would think, necessarily precede the establishment

of a mixed Court by which that law is to be interpreted.

2. While the several delegations are vying with one

another in devising new definitions of contraband, there

would seem to be little likelihood that the British proposal

for its total abandonment will be seriously entertained.

Such a step could be justified, if at all, from the point of

view of national interest, only on the ground that it might

possibly throw increased difficulties in the way of an enemy

desirous, even by straining the existing law, of interfering

with* the supply of foodstuffs to the British Islands. I

propose, for the present, only to call attention to the con-

cluding paragraph of the British notice of motion on this

point, which would seem to imply much more than the

abandomnent of contraband^ The words in question, if

indeed they ar# authentically reported, ares as follows

:

“ Le droit de visite ne serait exerc4 que p^ur constater le

*oaraot&re neutre du b&tigient de commerce.” Does this

mean that the visiting officer, a^soon as he has ascertained

from the ship’s papers that she is neutral property, is to

make his bow and return to the cruiser whenee be ?

If so, what has Secome of o|ir existing right to detain any
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easel which has sailed for a blockaded port, or is cartjiog,

as a commercial venture, or even ignorantly, hostile troops

or despatches ? No such definition as is proposed of an

“ auKiliary ship-of-war ” would safeguard the right in

question, since a ship, to come within that definition, must,

it appears, be under thd orders of a belligerent fleet.

I would venttsre to suggest that the motto of a reformer

of prize law should hefestina lente. The existing system is

the fruit of practical experience extending over several

centuries, and, though it may need, here and there, some

readjustment to new conditions, brought about by the

substitution of steam for sails, is not one which can safely

be pulled to pieces in a couple of months. Let us leave

something for future Hague Conferences.

I am. Sir, your obedient servant,

T. £. Holland.

Oxford, July 24 (1907).

A NEW PRIZE LAW

SiE,—In a letter under the above heading, for whioh»you

were so good as to find room in July last, I returned to the

thesis which I had ventured to maintain some months

previously, d propos of a question put in the House of

Commons, t My contention was that the establishment of an

international «prize Court, assuming it toi. be under any

circumstan'bes d^sirabjp, should follow, not precede, a general

international agreement as to theJaw which the Court is to

administer. t ,,

It would appear, from such imperfect information as

intermittent]^ reaches Swiss mountain hotels, that a con*

viction of the truth of this prot^osition is a^t length making
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way among the delegates to The Hague Conferenoe and

among observers of its doings. In a recent number of the

Courrier de la Confirence, a publication which caimot be

accused of lukewarmness in the advocacy of proposal! for

the peaceful settlement of international differences, I find

an article entitled Pas de Code*Naval, pas de Cour des

Prises,” to the effect that ” TacceptatioA de la Cour des

Prises est strictement conditionnelle k la redaction du Code,

qu’elle aura & interpreter.” Its decisions must otherwise

be founded upon the opinions of its Judges, ” the majority of

whom will belong to a school winch has never accepted what

Great Britain looks upon as the fundamental principles of

naval warfare.” One learns also, from other sources, that

efforts are being made to arrive, by a series of compromises,

at some common understanding upon the points as to which

the differences of view between the Powers are most

pronounced. It may, however, be safely predicted that

many years must elapse before any such result will be

achieved.

In the meantime, a very different solution of the difiSculty

has commended itself to the partisans of the proposed Court.

M. Benault, the accomplished Eeporter of the committee

which deals in the first instance with the subject, after

stating that ” sur beaucoup de points le droit de la guerre

maritime est eifcore incertain, et chaque Elat le formule

au gr6 de ses id6es et de ses int^rStSf” la;p down that, in

^ accordance with strict juridical reasoning, when international

law is silent an international Ccyjirt shoul(k apply the law of

the captor. He is, nevertheless, prepared to recommend,

as the spokesman of the conunittee, that in siich cases the

Judges should decide ” d’apids les principles g^n^raux de la

IT
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justioe et de r4quit4 ’’—a process which I had, less eompli

mentarily, described as “ evolving new rules out of their

inner consciousness.” The Court, in pursuance of this

confessedly “ hardie solution,” would be called upon to

” faire le droit.”

One may be permitt'ed to hope that this proposal will

not be accepted.** The beneficent action of English Judges

in developing the common law of England may possibly

be cited in its favour; but the analogy is delusive. The

Courts of a given country in evolving new rules of law are

almost certain to do so in accordance with the views of

public policy generally eritertained in that country. Should

they act otherwise their error can be promptly corrected by

the national Legislature. Far different would be the effect

of the decision of an international Court, in which, though

it might run directly counter to British theory and practice.

Great Britain would have bound herself beforehand to

acquiesce. The only quasi-legislative body by which the

ratio decidendi of such a decision could be disallowed would

be an international gathering in which British views might

find scanty support. The development of a system of

national law by national Judges offers no analogy to the

working of an international Court, empowered, at its free

will and pleasure, to disregard the views of a sovereign

Power as to 4be proper rule to be applied in cases as to

which intehiati^nal law gives no guidance. In such cases

the ultimate adjustment of differences of view is the

appropriate worfe not of a^law Court, but of diplomacy.

It is hardly necessary to combat the notion that there

already exisj^, m nubibus, a complete system of prize law,

which is in some mysterious wly accessible ta Judges, and
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reveals to them the rule applicable to each new case as it

arises. This notion, so far as it is prevalent, seems to have

arisen from a mistaken reading of certain dicta of Lord

Stowell, in which that great Judge, in his iinest eightdenth-

century manner, insists that the law which it was his duty to

administer '' has no locality *’ and belongs to other nations

as well as our own.” He was, of course, thinking of the

rules of prize law upon which the nations are agreed, not

of the numerous questions upon which no agreement exists,

and was dealing with the diflScult position of a Judge who

has to choose (as in the recent Moray Firth case) between

obedience to such rules and obedience to the legislative,

or quasi-legislative, acts of his own Government,

I am, Sir, your obedient servant,

T. E. Holland.
Eggishoni, Suisse, September 16 (1907).

A NEW PRIZE LAW

Sir,—The speech of the Prime Minister at the Guildhall

contains a paragraph which will be read with a sense of relief

by those who, like myself, have all along viewed with

surprise and apprehension The Hague proposals for an

international prize Court.

Sir H. Campbell-Bannerm|.n admits that ” it^s desirable,

and it iq^y be essential, that, before legislation can be under-

taken to make such a Court effective^ the Jpading maritime

nations should come to ar^agreement as to the rules regard-

ing some of the more important subjectsgof warfare which

are to be administered by the Court ”
; and his subsequent

eulogy of the Court presupposes that it is provided with

” a body of rules which has riceived the sanction of the great



ISO THE BIOHTS AND DUTIES OF NEUTBALS

maritime Powers.” What is said as to the necessary post*

ponement of any legislation in the sense of The Hague

Convention must, of coarse, apply a /ortiori to the ratification

of thi Convention.

We have here, for the first time, an authoritative repudia*

tion of the notion that fifteen gentlemen of mixed nationality

composing an international prize Court, are to be let loose

to ” make law,” in accordance with what may happen to be

their conceptions of ” justice and equity.” It seems at last

to be recognised that such a Court cannot be set to work

unless, and until, the great maritime Powers shall have come

to an agreement upon the rules of law which the Court is to

administer.

I may add that it is surely too much to expect that

the rules in question will be discussed by the Powers,

to use Sir H. Campbell-Bannerman’s phrase, “ with-

out any political arriire fensie." Compromise between

opposing political interests must ever remain one of the

most important factors in the development of the law of

nations.
•

I am, Sir, your obedient servant,

T. E. HotiLAND.
Oxford, November 11 (1907).

Although'the establishment of an International Prize Court of

Appeal was not one of the topics included iif the programme
of the Rui^ian invitajjion to a second Peace Conference, no

objection was mafie to its being taken into consideration, when
proposals to that effect w^re made If/ the British and American

delegates to the Cenference. « The idea seems first to have been

suggested by Hiibner, who proposed to confer jurisdiction in

cases'ui A*oui»ral prize on Courts composed of ministers, or consuls,

acci’edited b^ neutrals to the belligerents, tc^gether with com-

missioners appointed by the Sov^eign of the captors or of the
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country to wHich the prize has been brought, as ako, perhaps,
** des personnes pleines de probiti et de connaissances dans tout

ce qui concerne les Loix des Nations et lea Trait6s des Puissanoes

modernes/* The Court is to decide in accordance with treaties,

** ou, k leur d^faut, la loi universelle des nations.*' De la Silm dee

Bdtiments neutres (1759), ii. pp. 45-61. The Institut de Droit

International, after discussions eiAending over several years,

accepted the principle of an International Court of Appeal,

though only in combination with a complete scheme of prize law,

in its Code des Prises mariiimes, completed in 1887.

At the Conference of 1907, the work of several committees,

and SL masterly Report by Professor Renault, Pari, Papers^

No. iv. (1908), p. 9, resulted in Jhe Hague Convention, No. zii.

of that year, providing for the establisWent of a mixed Court

of Appeal from national prize Courts.

According to Art. 7 of this Convention, in default of any

relevant treaty between the Governments of the litigant parties,

and of generally recognised rules of international law bearing

upon the question at issue, the Court is to decide “ in accordance

with the general principles of justice and equity." It seems,

however, to have been soon perceived that the proposal to

institute a Court, unprovided with any fixed system of law by

which to decide the cases which might be brought before it,

could not well be entertained, and the Final Act of the Conference

accordingly expresses a wish that ** the preparation of a R^lement,

relative to the laws and customs of maritime war, may be

mentioned in the programme of the next Conference."
<

Thereupon, without waiting for the meeting of a third Hague
Conference, the British Government on February 27, 1908,

addressed a circular to the great maritime Powers, which, after

alluding to the impression gained **that the eiltablishment of

the International Prize Court would not n^.et with general

acceptSnee so long as vagueness and uncertainty^xist as to the

principles which the Court, in dealing with appeals brought

before it, would apply tea questions^of far*reaching importance,

affecting naval policy and practice, * wen( on to propose that

another Conference should meet in London, in the autumn of

the same year, with the object of arriving at^afindi^ement

as to what are ^le generally recognised principle#of international

law within the meaning o^ paragraph 2 of Article 7 of the
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Convention, as to those matters wherein the practice of nations

has varied, and of then formulating the roles which, in the

absence of specisl treaty provisions applicable to a particular

case, the Court should observe in dealing with appeals brought

before^! for decision. . . . It would be difficult, if not impossible,

for H.M. Government to carry the legislation necessary to give

effect to the Convention, uiiless they could assure both Houses

of the British Parliajnent that some more definite understanding

had been reached as to the rules by which the new Tribunal should

be governed.'"

In response to this invitation, delegates from ten principal

maritime States assembled at the Foreign Office on December 4,

1908, and after discussing the ^topics to which their attention

was directed, vis:. : (1) Contraband ; (2) Blockade; (3) Continuous

voyage
; (4) Destruction of neutral prizes

; (5) Unneutral service

;

' (6) Conversion of merchant vessels into warships on the high

seas
; (7) Transfer to a neutral flag

; (8) Nationality or domicil,

as the test of enemy property ;
signed on February 26, 1909, the

Declaration of London, to which so frequent reference has been

made in the preceding pages.

Whether Convention No. xii. of 1907, or the Declaration,

which, it will be remembered, must be accepted, if at all, as a

whole, will be generally ratified, remains to be seen. Neither

one nor the other would, it was announced, be ratified by Great

Britain till opportunity had been given for its discussion in

Parliament, See now the two immediately following sections,

c 9 and 10.

Section 9

c

jfke Declaration ofLondon
• *

Cf. my paper upjn Proposed Changes in the Law of Naval

Pn*e, read to the BritUh Academy onMay 31, 1911, Transactions,

Tol. Y,^ inhiih a translation appeared in the Revue de DroU
International, *s., t. xiii, pp. 33^356. Cf. abio pp. 23, 184,

144, 160, 162, 170, 182 supra, and 183-192, 196, 196 infra.
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THE DECLABATION OF LONDON

Sir,—The questions put last night by Mr. M’Arthur need,

perhaps, more fully considered answers than they received

from Mr. McKiimon Wood.

With reference to the first answer, it may be worth while

to point out that, in Article 66 of the DecMation, the Powers

undertake not only, as in the passage quoted, “ to give the

neoessaiy instructions to their authorities and armed forces,”

but also “ to take the measures which may be proper for

guaranteeing the application of the rules contained in the

Declaration by their Courts, and, in particular, by their

Courts of Prize.” The “ authentic commentary ” upon

the article in M. Eenault’s “ Eeport ” explains that the

measures in question “ may vary in different countries,

and may or may not require the intervention of the

Legislature.”

The second answer lays down broadly that “ the decisions

of the British Prize Courts are founded on International

Law^and not on municipal enactments.” Our Prize Courts

have, no doubt, on most points, decided in accordance with

International Law, in the sense of the principles generally

followed by civilised nations ; but, on not a few points, in

accordance with the British Mfew of what is, or aught to be,

Intemaijonal L{^v, in opposition to views persistently main-

,
tained by other countries

—

e.g., with reference to the moment

from which a blockade-rgnner becomes liable to capture.

The fact is that, whatever grandiloquent hyiguage may have

been judicially employed by Lord Stowell in a contrary

sense, it will now hardly be denied that a Pri|;^omt sits

by national, not intematioi^l, authority, and is bound to
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take the view of International Law which, if any, is

prescribed to it by the constitutionally expressed will of

its own Government.

The Declaration of London is in many, ways a great

achievement ; but one is glad to learn from Mr. MoEmnon

Wood’s third answer that opportunity will be given for

discussing all important points in connexion with its rules.

I am, Sir, your obedient servant,

T. E. Holland.

Oxford, March 30 (1000).
C

THE DECLARATION OP LONDON

Sib,—Both the Prize Court Convention of 1907 and its

complement, the London Declaration of 1909, stand greatly

in need of full and well-informed discussion before receiving

the Parliamentary approval which ought to be a condition

precedent to the ratification of either of them. It is well,

therefore, that many Chambers of Commerce have called

the attention of Government to the detriment to British

interests which may in their opinion result from these agree-

ments if ratified, although the representations thus made

exhibit, in some cases, so little technical knowledge as to

have been readily disposed o^^ by the Foreign Secretary.

For the same j^eason, I welcome the letter Aom Mr^, Gibson

Bowles, whibh ap^earad in The Times of yesterday, although

it contains some statements th^ inaccuracy of which it

may be desirable |t once to,point out.

1. The Declaration of Fai^s is neither implicitly nor

expiioitl^tO^ted by the Declaration of London, “ as a part

of the common law of nations Which can no longer be dis-
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pated.” The later makes no mention of the earlier one*

and M. Benaalt*s rapport (as to the interpretative authority

of which opinions may well differ) applies the words quoted*

not to the Paris Declaration as a whole, but to one anly

of its articles. Mr. Bowles’s statement that “ the Declaration

of London, if adopted, would reaifirm, and its ratification

would, in effect, for the first time ratify, tfce Declaration of

Paris ” cannot be supported.

2. Mr. Bowles asserts it to be “an unquestioned doctrine

of the Lavr of Nations that war abrogates and annuls treaty

obligations between belligerents.” One would have sup-

posed it to be common knowledge that large classes of treaties

are wholly unaffected by war. Such are, for instance, what

are called conventions iransitoires^ because their effect is

produced once for all, as in the case of cessions of territory

;

and, notably, treaties entered into for the regulation of the

conduct of war, such as the Geneva Convention, many of

The Hague Conventions of 1907, and the Declaration of Paris

itself, which Mr. Bowles appears to think would ipso facto

ceas^ to be obligatory between its signatories on their

becoming belligerent.

It is a pleasure to be able to agree with Mr. Bowles in

his wish that the Naval Prize Bill, if reintroduced, should

be rejected, though I woujd rather say “withdrawn.”

You ha^ alrea(!fy allowed me (on July 10) togpoint out that

^
if the Convention and Declaration ©re ^o be effectively

discussed in Parliament ^ey should be disentangled from

that Bill, into which the Convqption, ai^, by implication

the Declaration, have beey incongruously thrust. This

practically non-contentious consolidation Bill^^ei^everal

times securing the approv£ of the House of Lords, has

9
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hitherto for sereral years awaited the leisure of the House

of Commons, but was suddenly reintroduced last Session,

apparently as an unobtrusive vehicle for the new and highly

debateable matter contained in the two above-mentioned

documents^ May I now repeat my suggestion that “ the
r

debateable questions arising under the Convention of

1907 and the Declaration of 1909 should first be threshed

out in discussions on a Bill dealing with these questions

only
;
and that the decision, if any, thus arrived at should

be subsequently inserted, freed from hypothesis, in the

Consoldiation Bill ?

I am. Sir, your obedient servant,

T. E. Holland.
Oxford, Ddcember 28 (1910).

THE DECLAEATION OF LONDON

Sib,—I have read Professor Westlake’s letters upon the

Declaration of London with the attention due to anything

written by my very learned friend, but, although myself

opposed to the ratification alike of the Prize Court Con-

vention and of its complement, the Declaration, do not at

present wish to enter upon the demerits of either instrument.

There is, however, a preliminary question upon which,

with your permission, I should like to say a few words.

My friend jus% observes that in dealing ^th the,Declar-

ation “ the first necessity is to know what it is that we have

before us”; and he devotes his^ letter of January 31 to

maintaining that t^e Declaration must be read as interpreted

by the explanations of it given the full Conference by the

Dramng Uommittee, of which M. Benault was president.
^

I,
•

^

Professor Westlake supports bis Opinion by a quotation from
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:
ISie nply of the Foreign Office in November last to the

, Edinburgh Chamber of Commerce {MisceU. 1910, No. 4, p. 21).

I may mention that a similar reply bad been given, a year

previously, by Mr. McKinnon Wood to a question in the

House of Commons. The source of these replies is doubtless

to be found in a paragraph of the Report, addressed on

March 1, 1909, to Sir Edward Grey, of the British Delegates

to the London Conference, which runs as follows :

—

It should be borne in mind that, in accordance with the principles

and practice of Continental jurisprudence, such a Report is considered

an authoritative statement of the meaning and intention of the instru-

ment which it explains, and that consequently foreign Governments

and Courts, and no doubt also the International Prise Court, will

construe and interpret the provisions of the I>eclaration by the light

of the Commentary given in the Report. (MitcfM. 1909, No. 4, p. 94.)

It is desirable to know upon what authority this state-

ment rests. I am aware of none. The nearest approach to

an assertion of anything like it occurred at The Hague

Conference of 1899, when the “ approval ” accorded to

“ the work of the Second Committee, as embodied in the

article# voted and in the interpretative Report which

accompanies them ” was alleged by M. de Martens to

amount to an acceptance of the Report “ comme un com-

mentaire iuterpr^tatif authentique des articles vot^s.”

{MisceU. 1899, No. 1, p. 165.)| The drafting^ Report pre-

sented to ^he Geneva Conference of 1906 is merely said to

have been “ adopted ” (Actes, p. 236) ; and M. <4lenault’s

Report to the Conference of London was sJfnilarly merely

" accepted," although he presented it as containing

Un oommentaire precis, d4gag4 de tout controverse, qui, devonu

commentaire officiel par rapprobation de la Conference, soHn^' nat i

i guider les autorit^^diyerses, aduM^stratives, militaire^f judiciairea,

qul pourront avoir k Tappliquer. {MmeU, 1909, No. 5, p. 344.)
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It would seem that in each of these oases the adoption

of the Report, and even a suggestion or two for a change

in its phraseology, amounted to nothing more than an

expression of opinion on the part of the Delegates to the

Conference that the Report contained explanations which

had satisfied themselves, and might satisfy their Govern-

ments, that tiiie Convention which they were about to

forward to those Governments might safely be accepted.

So far as Governments are concerned, the adoption of a

Report by their Delegates is res inter alios acta. An “ authen-

tic interpretation ” of a' contract can be given only by

the parties to it, who, in the case of a treaty, are the

States concerned. If these States desire to give to the

report of a drafting committee the force of an authentic

interpretation of their contract, they can surely do so only

by something amounting to a supplementary convention.

Wnters upon international law naturally throw but little

light upon questions to which the somewhat novel practice

of argumentative drafting Reports has given rise ; but I

may cite Professor Ullmann, of Vienna, as saying

Eine autbentische Interpretation kannnur durob die Kontrabenten

eelbet, in einem gemoinscbaftboben, ibren Willen auaeer Zweifel

setzenden Aote (einem Nacbtrags-oder Erl&uterange Vertrage), eifolgen.

(Volkerreobt, p. 282)

;

and Prof&sor Fiore, of Naples, to the effect that what is

called ** aiithentic interpretation is not
^

interpretazione propziamente detta, ma una diohiarazione di quello

ohe fu gia ooncordato, d un nuoYo^trattato (Diritto Intemazionale,

ss. 1, 118) ; r •

ftnd thaj^ |

il trattato nte puo essere interpre||Mo che dell« rteese Parti (f.a. Stati)

oontrahanti ; a per la validitiL delr atto ^ indispensabile che la relativa
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t «oitTeiisione di interpKtAzloiie abbia gli steaei teqoiaiti . . . dl ogni

alti» oonvenzione tn State e State. (II Dir. Int. CSodif., $ S16.)

I would submit that such a Beport as that which aooom-

paoies the Declaration of London has no claim to the sort

of interpretative authority which has been attributed to it

;

nor is it desirable that the requisite steps should be taken

for giving it that authority. It would be dlamitous should

a practice be introduced of attempting to cure the imperfect

expression of a treaty by tacking on to it an equally authori-

tative reasoned commentary, likely, as in the present case,

to be enormously longer than the text to which it relates.

'

It is a wholly diHerent question whether Governments

or Courts would be inclined to take notice of such a Be-

port, among other facts antecedent to a Convention, or

Declaration, which they might be called upon to construe.

A British Court would not, I conceive, be so inclined.
^
On

the probable inclinations of Continental Courts, and of an

International Prize Court, should one be instituted, further

expert information would seem to be called for.

The fact is that the vitally important questions of theory

and practice raised by the Convention and the Declaration

need calmer and better instructed discussion than they have

yet received. Ought they not to be referred to a Boyal

Commission, on which shouft be placed repnesentatives

of the Nfvy and* Merchant Service, of the coen trade, and

,of the Colonies, together with intenSatiojial lawyers, in

touch with the views of thgir Continental colleagues ?

I am. Sir, your obedieat servanl,

I T. £. ^
Oxford, February (1911).

^ g
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THE DECLAEATION OP LONDON

Sir,—Professor Westlake, replying in The Times of

to-day to the arguments by which I had endeavoured to

show that the Beport made to the Conference of London has

no pretensions to be tfeated as an authentic interpretation

of the Declaration prepared by the Conference, still main-

tains that the essential question will be, what the agreement

was that the Conference arrived at/' I had maintained, on

the contrary, that the essential question will be. What is the

agreement entered into by the Powers, as evidenced by their

ratifications ? anything outside of the ratified agreement

being res inter alios acta, I should not be justified in asking

you to allow me to repeat the contents of my letter of

Monday last in support of this view. The pleadings, are,

I think, exhausted. “ Therefore let a jury come."

i should like, however, to point out that I did not, as

my friend seems to think, attribute the acceptance of the

Beport to the delegates “ singly." It was, no doubt, accepted

by all present without protest. My colleague will,^I am

sure, pardon me if I add that I cannot concur in his exegesis

'

of my citations from Ullmann and Fiore.

I am. Sir, your obedient servant,

^

T. E. Holland.

Oxford, February 26 (1911).

C
«''

c

THE ©ECLABATION OP LONDON
O

Sib,—It is satisfactory that so high an authority as Mr.

Arthur Cohen distinctly accedes to the view that the Declar-

of L^don ought not to be ratified as it stands. I

should, however, be sorry werl his suggestion accepted that

I the Declaration and the argumentative report which aocom-
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pailies it might be ratified together. The result would be

obseurum per obscurius, a remedy worse than the disease.

I shall ask leave to add that, if Mr. Cohen will take the

trouble to look again at my letters of February 16 and 25,Jbe

will cease to suppose it possible that in writing “ the pleadings

are, I think, exhausted, I mdknt to convey that no

further discussion of the merits or demeri^ of the Declar-

ation was required. On the contrary, I expressly limited

myself to a consideration of the preliminary question,

whether interpretative authority could rightly be attributed

to the report in question, stating hat, while opposed to the

ratification alike of the Prize Court Convention and of the

Declaration, I did not, for the present, wish to enter upon

the demerits of either instrument ; and ended my first

letter by suggesting the reference to a Royal Commission of

“ the vitally important questions of theory and practice

raised by the Convention and the Declaration,” as needing

” calmer and better instructed discussion than they have

yet received.”

I am. Sir, your obedient servant,

T. E. Holland.

Oxford, March 1 (1911).

THE FOREIGN ENLISTMENT BILL

Sib,—It is doubtless the case, as stated in^your leading

article of to-day, that the Foreign Enlistment Bill has not

received the attention which it deserves, ft may perhaps

be worth while to mention,^a8 affording some explanation

of this neglect, the fact that the memorandum prefixed

to the Bill vaguely describes Its main object being to"

bring our law intd conformit^^with ” The Hague Conven-

tions ” at large. An ordinary member of Parliaipent would
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Barely be grateful to be referred specifically to Convention

No. xiii., Arts. 8, 17, and 25. He might well shrink from

the labour of exploring the hundreds of articles contained in

The Hague Conventions ” in order to ascertain which of

the articles suggest some modification of the English statute.

I would also venture to suggest that, in Article 1 (1) (6)

of the Bill therwprds “ or allows to depart,” carried over

from the old Act, should be omitted, as of doubtful inter-

pretation. Would it not also be desirable to take this

opportunity of severing the enlistment articles of the over-

^ grown principal Act from^those forbidding the despatch of

ships fitted for hostilities and restricting the hospitality

which may be extended to belligerent war ships ?

Upon quite a different subject, I should like to answer

the question propounded in your article, as to the weight

now to be given to the Declaration of London, by saying

that no weight should be given to it, except as between

Powers who may have ratified it or may have agreed to be

temporarily bound by its provisions. One has of late been

surprised to read of vessels carrying contraband o being

allowed to continue their voyage after surrendering the

contraband goods, in accordance with a new rule suggested

by the Declaration, whereas, under still existing inter-

national l^w, the duty of a (japtor is to bring in the vessel

together wit^ her cargo, in order that the righ^.fulness of

the seizurS may be investigated by a Prize Court.

I am. Sir, your obedient servant,

T. E. Holland.
.

Oxford, Novomoer 23 (IQllbi

0
The Bil^ to amend the Fc^eign Enlistment Act, 1870, was

withdrawn m the House of Commons on December 2, 1912.
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Sbotion 10

The Naval Prize Bill •

The BiU was introduced on Jui\p 23, 1910, and again on

June 14, 1911, in the House of Commons, where it was eventually

passed, on December 7 of the latter year, bj 172 to 125 votes.

The second reading of the Bill was, however, negatived in the

House of Lords, on the 12th of the same month, after full debate,

by 145 to 53 votes.

THE NAVAL PRIZE BILL ^
SiE,—A paternal interest in the Naval Prize Bill may

perhaps be thought a sufficient excuse for the few remarks

which I am about to make upon it. The Bill owes its

existence to a suggestion made by me, Just ten years ago,

while engaged in bringing up to date for the Admyialty

my Manad of Navd Prize Law of 1888. It was drafted

by me, after prolonged communications with Judges, Law

Officers, and the Government Departments concerned, so

as n«t only to reproduce the provisions of several " cross

and cuffing” statutes dealing with the subject, but also

to exhibit them in a more logical order than is always to

be met with in Acts of Parliament.

The Bill was thought o^ sufficient importance to be

mentioi^d on two occasions in the King’s Speech, and has

^
been several times passed, after careful ^nsi^eration, by

the House of Lords ; bu^ pressure of other business has

hitherto impeded its passage throiigb the Hfuse of Commons.

It has now been reintroduced|this time in the l^wer Hous^
with an imposingjbacking of (^vemment suppoi^

;
primarily

no doubt, with a view to facilitating the ratification of The
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Hague Convention for the establishment of an International

Prme Court of Appeal. For this purpose^ several pieces of

c new cloth have been sewn into the old garment, and I

maj» perhaps be allowed to call attention to three or four

points in which, on a first reading, the new- clauses strike

one as needing reconsideration.

Tactical reasons have, no doubt, operated to induce

the Government to include in the Consolidation Bill the

provisions for which statutory authority must be obtained

before it will be possible to ratify the Convention
;
instead

first introducing a Bill Saving this sole object in view,

' and afterwards, should this be passed, inserting the new

law in a reintroduced Consolidation Bill.

The course adopted necessitates an otherwise unnecessary

preamble, and the qualification of the new Part III. by the

words ‘‘ in the event of an International Prize Court being

established” (Clause 23). The reference, by the by, in

this clause to “ the said Convention ” is somewhat awkward,

no mention of any Convention having occurred previously,

except in the preamble of the Bill. Is not also the statutory

e approval given by this clause, not only to the Convention

of 1907 but also to “ any Convention amending the same,”

somewhat startling, as tending to exclude Parliamentary

criticism ot such an amending Convention before its

ratification? t ^ d

By Clause
9,^

the‘ members of the Judicial Committee

who are to be nominated to acj; as the British Court of

Appeal in cases ^1 prize lyre to be described by the novel

^Ule of the Supreme Prize C^urt.” Is not the use made

of the teiin Supreme ” in th^Judicature Acts, as covering
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both the High Court and the Court of Appeal, already

euffioiently unsatisfactoiy ?

But the question which, of all others, tauie aux ytux,

in reading the new Part III., is whether the Convention is

to be approved as it stands, irrespectively of a general

acceptance of the new Code of Prize Law contained in the

Declaration of London of 1909. The objfctions to Article 7

of the Convention, providing that, in the absence of rules

of International Law generally recognised (and on many

points of Prize Law there are no such rules), the Court is

to decide in accordance with fwhat it may be pleased
’

consider) “ the general principles of law and equity,” are

well known. The purpose of the Declaration of London

(itself the subject of much difference of opinion) was to

curtail this licence of decision, by providing the Court

with so much ascertained Prize Law as to render action

under the too-elastic phrase above quoted almost

inconceivable.

Is it too much of a counsel of perfection to suggest that

the adebateable questions arising under the Convention of

1907 and the Declaration of 1909 should first be threshed

out in discussions on a Bill dealing with those questions

only ; and that the decision, if any, thus arrived at should

be subsequently inserted, deed from hypothesis, in the

Consolidation Bill which has so long awaj|ed the leisure

of the House of Commons ? •
*

«

I am. Sir, your obedieftt servant,

• T. £. Holland.

Oxford, July 10 (1010).
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THE NAVAL PRIZE BILL

Sib,—The Government has so far yielded to the repre-

sentations of the Opposition as to have refrained from

forcing on Friday night a division upon the Naval Prize
t*

Rill. Is it too much to hope that the Government may

even now withdraw altogether a measure so ill adapted

to place fairly before Parliament the question of the

desirability of ratifying two documents held by a large

body of competent opinion to be certain, if ratified, seriously

endanger the vital intefests of the country? The Bill,

as I have already pointed out, as originally drawn, was a

careful consolidation of the law and procedure governing

British Courts of Prize. Into this has now been incongruously

thrust a set of clauses intended to give effect to a novel and

highly controversial proposal for the creation of an Inter-
c

national Prize Court. About the Declaration of London,

alleged to contain a body of law which would adequately

equip such a Court for the performance of its duties, not a

word is said in the Bill
;

yet, should approval of th^ Bill

be snatched by a purely party majority, the intention of

the Government is to proceed straightway to the ratification

both of the Prize Court Convention and the Declaration.

Whether th§y intend also to eildeavour to obtain the ratifica-

tion, as an auxiliary Convention, of the Jengthy ijovering

commentary upon th^Declaration, supplied by the committee
,

by which the Declarati^ was dr^ifted, does not yet appear.

Of such a step ^ have already written that it “ would be

calamitous should a practiceJbe introduced of attempting

to cure the ^mperiect expreBsi|n of a treaty by tacking on

to it an equally authoritative reasoned commentary. The
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remit would be ohseurum per obseuriut, a remedy worse

Jih&n the disease.”

The alternatives before Parliament on Monday next

will be either, by reading the Naval Prize BUI a se^nd

time, to bring about, in the teeth of protests from those

best qualified to express an independent opinion upon 4i]^e

subject, the immediate ratification of t^ Convention and

the Declaration, or to ask that before this momentous step

is taken the infinitely complex and delicate questions

involved should be examined and passed upon by a Com*

mission of representative experfb. Which shall it be ? ^
Your obedient servant,

T. E. Holland.

Oxford, July 1 (1911).
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